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FLORIDA LAW JOURNAL 


Vou. XI FEBRUARY, 1937 No. 2 


PROPOSED CRIMINAL CODE 


A BILL TO BE ENTITLED: 


“AN ACT RELATING TO THE ISSUING OF WARRANTS AND CAPIASES AND THE EXE- 
CUTION THEREOF; TO PRELIMINARY EXAMINATIONS AND BAIL; TO METHODS 
OF PROSECUTION; TO THE SELECTION AND DUTIES OF THE GRAND JURY; TO 
INDICTMENTS AND INFORMATIONS AND PROCESS THEREON; TO ARRAIGNMENT 
AND MOTIONS TO QUASH AND PLEAS; TO JURISDICTION AND VENUE; TO CHANGE 
OF JUDGES AND REMOVAL OF CAUSES; TO TRIAL BY JURY AND WAIVER OF 
TRIAL; TO PRESENCE OF THE DEFENDANT; TO DISMISSAL OF PROSECUTION, AND 
CONTINUANCE; TO PROCEEDINGS TO DETERMINE MENTAL CONDITION OF DE- 
FENDANT; TO CONDUCT OF TRIAL AND OF JURY; TO MOTIONS FOR A NEW TRIAL 
AND IN ARREST OF JUDGMENT; TO JUDGMENT, SENTENCE AND EXECUTION; 
TO APPEAL; TO REVISE AND CONSOLIDATE THE LAW RELATING TO CRIMINAL 


PROCEDURE; AND TO REPEAL ALL LAWS AND PARTS OF LAWS IN CONFLICT 
HEREWITH.” 


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF FLORIDA: 


Chapter 1—ARREST 


SECTION 1. DUTY OF MAGISTRATE WHEN COMPLAINT IS MADE. 


When a complaint is made to a magistrate that an offense has been committed, he 
shall examine on oath the complainant and any witness he may procure, take their de- 
positions and cause them to be subscribed by the persons making them. 


SECTION 2. WHEN WARRANT OF ARREST TO BE ISSUED. 


A warrant shall be issued, except as provided in Section 12, for the arrest of the 
person complained against if the magistrate, from the examination of the complainant 
and the other witnesses, if any, has reasonable ground to believe that an offense was 
committed and that the person against whom the complaint was made committed it. 


SECTION 38. FORM AND CCNTENTS OF WARRANT. 
The warrant of arrest shall 
(a) be in writing and in the name of the State of Florida. 
(b) set forth substantially the nature of the offense; 


(c) command that the person against whom the complaint was made be arrested and 
brought before the magistrate issuing the warrant or, if he be absent or unable to act, 
before the nearest or most accessible magistrate in the same county; 


(d) specify the name of the person to be arrested or, if his name is unknown to 
the magistrate, shall designate such person by any name or description by which he can 
be identified with reasonable certainty; 

(e) state the date when issued and the county where issued; and 

(f) be signed by the magistrate with the title of his office; 


(g) in all offenses bailable as of right indorse the amount of bail and the return 
day on back of warrant. 


SECTION 4. DIRECTION AND EXECUTION OF WARRANT. - 


The warrant shall be directed to all and singular the sheriffs and constables of the 
State of Florida. It shall be executed only by a sheriff or constable of the county in 
which the arrest is made, unless the arrest is made in hot pursuit, in which event it may 
be executed by the sheriff or constable holding said warrant. 


SECTION 5. PROCEDURE WHEN WARRANT DEFECTIVE. 


(1) No warrant of arrest shall be quashed or abated nor shall any person in custody 
for an offense be discharged from such custody because of any informality in the war- 
rant, but the warrant may be amended, so as to remedy any such informality. 
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(2) If during the preliminary examination of any person who has been arrested for 
the commission of an offense it appears to the magistrate conducting the examination 
that the warrant of arrest does not properly name or describe the person arrested or 
does not properly set forth the nature of the offense for which he was arrested or that 
although not guilty of the offense specified in the warrant he is guilty of some other 
offense, the magistrate shall not discharge such person but shall forthwith issue a new 
warrant for his arrest upon proper affidavit being made 


SECTION 6. DUTY OF OFFICER AFTER ARRESTING WITH WARRANT. 


When the arrest by virtue of a warrant occurs in the county where the alleged of- 
fense was committed and where the warrant was issued, the officer making the arrest 
shall without unnecessary delay take the person arrested before the magistrate who is- 
sued the warrant (or, if that magistrate is absent or unable to act, before the nearest 
or most accessible magistrate in the same county.) 


SECTION 7. ADMISSION TO BAIL WHEN ARREST OCCURS IN ANOTHER COUNTY. 


When the arrest by virtue of a warrant occurs in a county other than that in which 
the alleged offense was committed and the warrant issued, if the person arrested is 
bailable as of right in respect of the offense set forth in the warrant, the officer mak- 
ing the arrest shall, upon being so required by the person arrested, take him before a 
magistrate or other official of such county having authority to admit to bail for such 
offense, who shall admit him to bail for his appearance before the magistrate who issued 
the warrant or, if he is absent or unable to act, before the nearest or most accesible 
magistrate in the same county. 


SECTION 8. PROCEDURE WHEN BAIL NOT GIVEN. 


If the person arrested is not bailable as of right in respect of the offense set forth 
in the warrant, or if, on the admission to bail of the person arrested as provided in 
section 7, bail is not forthwith given, the officer who made the arrest shall take the 
person arrested before the magistrate who issued the warrant or, if he is absent or un- 
able to act, before the nearest and most accessible magistrate in the same county. 


SECTION 9. ISSUE OF WARRANT WHEN OFFENSE TRIABLE IN ANOTHER COUNTY. 

When a complaint is made before a magistrate of the commission of an offense which 
is punishable by death or imprisonment for more than five years and is triable in another 
county of the state, but it appears that the person against whom the complaint is made 
is in the county where the complaint is made, the same proceedings for the issuing of 
a warrant shall be had as prescribed in this chapter, except that the warrant shall re- 
quire the person, against whom the complaint is made, to be taken before a named or 
otherwise designated magistrate of the county in which the offense is triable, or, if he 
is absent or unable to act, before the nearest or most accessible magistrate in the same 
county. 


SECTION 10. BAIL WHEN WARRANT ISSUED IN OTHER COUNTY. 


If the person arrested is bailable as of right in respect of the offense set forth in 
the warrant, issued pursuant to section 9, the officer making the arrest shall, upon being 
so required by the person arrested, take him before a magistrate or other official, having 
authority to admit to bail for such offense, of the county in which the arrest is made, 
who shall admit him to bail for his appearance before the magistrate named or otherwise 
designated in the warrant or, if he is absent or unable to act, before the nearest or most 
accessible magistrate in the same county. 


SECTION 11. PROCEDURE WHEN PERSON ARRESTED ON WARRANT FROM ANOTHER 
COUNTY IS NOT RELEASED ON BAIL. ° 


If the person arrested is not bailable as of right in respect of the offense set forth 
in the warrant, or if, on the admission to bail of the person arrested as provided in section 
10, bail is not given, the person arrested shall be taken before the magistrate named or 
otherwise designated in the warrant or, if he is absent or unable to act, before the nearest 
or most accessible magistrate in the same county. 


SECTION 12. WHEN SUMMONS SHALL BE ISSUED. 


(1) Where the complaint is for the commission of an offense which the magistrate 
is empowered to try summarily he shall issue a summons instead of a warrant of arrest, 
unless he has reasonable ground to believe that the person against whom the complaint 
was made will not appear upon a summons, in which case he shall issue a warrant of 
arrest. 

(2) Where the complaint is for a misdemeanor, which the magistrate is not em- 
powered to try summarily, he shall issue a summons instead of a warrant of arrest, if he 
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has reasonable ground to believe that the person against whom the complaint was made 
will appear upon a summons. 

(3) The summons shall set forth substantially the nature of the offense, and shall 
command the person against whom the complaint was made to appear before the magis- 
trate issuing the summons at a time and place stated therein. 


SECTION 18. HOW SUMMONS SERVED. 
The summons may be served in the same manner as the summons in a civil action. 


SECTION 14. EFFECT OF NOT ANSWERING SUMMONS. 


If the person fails, without good cause, to appear as commanded by the summons, he 
shall be considered in contempt of court, and may be punished by a fine of not more 
than twenty dollars. Upon such failure to appear the magistrate shall issue a warrant 
of arrest. If after issuing a summons the magistrate becomes satisfied that the person 
summoned will not appear as commanded by the summons he may at once issue a war- 
rant of arrest. 


SECTION 15. SUMMONS AGAINST CORPORATION. 
Upon complaint against a corporation for the commission of an offense, the magis- 
trate before whom the complaint is made shall issue a summons, which shall recite sub- 


stantially the nature of the offense and shall command the corporation to appear before 
him at a place stated therein. 


SECTION 16. SERVICE OF SUMMONS AGAINST CORPORATION. 

The summons for the appearance of a corporation may be served in the manner pro- 
vided for service upon a corporation in a civil action. 
SECTION 17. EFFECT OF FAILURE BY CORPORATION TO ANSWER SUMMONS. 


If, after being summoned, the corporation does not appear, a plea of not guiity 
shall be entered by the magistrate if he is empowered to try the offense for which the 
summons was issued, and he shall proceed to trial and judgment without further pro- 
cess. If the magistrate is not empowered to try the offense he shall proceed as though 
the corporation had appeared. 


SECTION 18. DEFINITION OF ARREST. 

Arrest is the taking of a person into custody in order that he may be forthcoming 
to answer for the commission of an offense. 
SECTION 19. ARREST—HOW MADE. 


(1) An arrest is made by an actual restraint of the person to be arrested, or by 
his submission to the custody of the person making the arrest. 

(2) No unnecessary or unreasonable force shall be used in making an arrest, and 
the person arrested shall not be subjected to any greater restraint than is necessary for 


his detention. 
SECTION 20. ARREST UPON ORDER OF MAGISTRATE. 


When an offense is committed in the presence of a magistrate, he may, by an oral 
or written order, command any person immediately to arrest the offender and shall there- 
upon cause an affidait to be made and proceed as though the offender had been brought 
before him on a warrant of arrest. 


SECTION 21. ARREST BY OFFICER WITHOUT WARRANT—WHEN LAWFUL. 


A peace officer may, without a warrant, arrest a person: 


(a) When the person to be arrested has committed a felony or misdemeanor in his 
presence. In the case of such arrest for a misdemeanor, the arrest shall be made im- 
mediately or on fresh pursuit. 


(b) When the person to be arrested has committed a felony, although not in the 
presence of the officer. 


(c) When a felony has in fact been committed, and he has reasonable ground to be- 
lieve that the person to be arrested has committed it. 


(d) When he has reasonable ground to believe that a felony has been or is being 
committed and reasonable ground to believe that the person to be arrested has committed 
or is committing it. 


SECTION 22. TIME OF MAKING ARREST. 
An arrest may be made on any day and at any time of the day or night, for a felony. 
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SECTION 23. METHOD OF ARREST BY OFFICER BY VIRTUE OF WARRANT. 

When making an arrest by virtue of a warrant the officer shall inform the person 
to be arrested of the cause of arrest and of the fact that a warrant has been issued for 
his arrest, except when he flees or forcibly resists before the officer has opportunity 
so to inform him, or when the giving of such information will imperil the arrest. The 
officer need not have the warrant in his possession at the time of the arrest, but after 


the arrest, if the person arrested so requires, the warrant shall be shown to him as 
soon as practicable. 


SECTION 24. METHOD OF ARREST BY OFFICER WITHOUT WARRANT. 


When making an arrest without a warrant, the officer shall inform the person to be 
arrested of his authority and the cause of the arrest, unless the person to be arrested 
is then engaged in the commission of an offense, or is pursued immediately after its 
commission or after an escape, or flees or forcibly resists before the officer has oppor- 
tunity so to inform him, or when the giving of such information will imperil the arrest. 


SECTION 25. OFFICER MAY SUMMON ASSISTANCE. 


Any officer making a lawful arrest may orally summon as many persons as he deems 
necessary to aid him in making the arrest. Every person when required by an officer 
shall aid him in making such arrest. 


SECTION 26. RIGHT OF OFFICER TO BREAK INTO BUILDING. 


An officer, in order to make an arrest either by virtue of a warrant, or when author- 
ized to make such arrest for a felony without a warrant, as provided in section 21, may 
break open a door or window of any building in which the person to be arrested is or 


is reasonably believed to be, if he is refused admittance after he has announced his 
authority and purpose. 


SECTION 27. RIGHT TO BREAK DOOR OR WINDOW TO EFFECT RELEASE. 
Whenever an officer has entered a building in accordance with the provisions of 


section 26 he may break open a door or window of the building, if detained therein, when 
necessary for the purpose of liberating himself. 


SECTION 28. RIGHT TO BREAK INTO BUILDING IN ORDER TO EFFECT RELEASE 
OF PERSON MAKING ARREST DETAINED THEREIN. 
A peace officer or private person may break open a door or window of any building 
when necessary for the purpose of liberating a person who entered the building in ac- 
cordance with the provisions of section 26 or 27 and is detained therein. 


SECTION 29. WEAPONS TO BE TAKEN FROM PERSONS ARRESTED. 


Any person making a lawful arrest may take from the person arrested all weapons 


which he may have about his person and shall deliver them to the magistrate before 
whom he is taken. 


SECTION 30. ARREST AFTER ESCAPE OR RESCUE. 


If a person lawfully arrested escapes or is rescued, the person from whose custody 
he escapes or was rescued may immediately pursue and retake him without a warrant 
at any time and in any place within the state. 


SECTION 31. METHOD OF RECAPTURE. 

To retake the person escaping or rescued the person from whose custody he escaped 
who is lawfully pursuing may use the same means as are authorized for an arrest. 
SECTION 32. DUTY OF OFFICER AFTER ARREST WITHOUT WARRANT. 


An officer who has arrested a person without a warrant shall without unnecessary 
delay take the person arrested before the nearest or most accessible magistrate in the 
county in which the arrest occurs, and shall make before the magistrate a complaint, 
which shall set forth the facts showing the offense for which the person was arrested. 


SECTION 33. RIGHT OF ATTORNEY TO VISIT PERSON ARRESTED. 


Any attorney at law entitled to practice in the courts of this state shall, at the re- 
quest of the person arrested or of some one acting in his behalf, be permitted, under 
reasonable regulations, to visit the person arrested. 


SECTION 34. TREATMENT OF ARRESTED PERSON. 


No peace officer, or other official engaged in administering the criminal law, skall 
use oppressive methods of any kind for the purpose of securing a confession or other 
evidence of guilt from an arrested person. 
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Chapter 2.—PRELIMINARY EXAMINATION 


SECTION 35. DUTY OF MAGISTRATE. 


When the defendant is brought before the magistrate upon an arrest, either with or 
without a warrant, on a charge of having committed an offense which the magistrate is not 
empowered to try and determine, the magistrate shall immediately inform him 

(a) Of the charge against him, 


(b) Of his right to the aid of counsel during the preliminary examination, and 
(c) Of his right to waive such examination. 


SECTION 36. WAIVER OF EXAMINATION. 


(1) The defendant may waive a preliminary examination. If he does waive, the 
magistrate shall hold him to answer and shall either admit him to bail or commit him to 
custody as provided in Section 49. 


(2) Notwithstanding a waiver of examination by the defendant, however, the magis- 
trate, on his own motion may, or on the demand of the prosecuting attorney shall, examine 
the witnesses for the State and have their testimony reduced to writing or taken in short- 
hand by a stenographer and transcribed. After hearing the testimony, if it appears that 
there is not probable cause to believe the defendant guilty of any offense, the magistrate 
shall order that he be discharged. 


SECTION 37. SENDING FOR COUNSEL. 


The magistrate shall allow the defendant a reasonable time to send for counsel and 
shall, if necessary, postpone the examination for that purpose. He shall also, upon re- 
quest of the defendant, require an officer to communicate a message to such counsel in 


the county as the defendant may name. The officer shall with diligence and without cost 
perform that duty. 


SECTION 38. MAGISTRATE TO PROCEED WITH EXAMINATION UNLESS WAIVED. 
. (1) If the defendant does not request the aid of counsel, the magistrate shall im- 
mediately proceed to examine the case unless the defendant waives examination. 
(2) If the defendant requests the aid of counsel the magistrate shall, immediately 
after the appearance of counsel, or, after waiting a reasonable time therefor, if none ap- 
pears, proceed to examine the case unless the defendant waives examination. 


SECTION 39. POSTPONEMENT OF EXAMINATION. 


The magistrate may for good cause postpone the examination. If no postponement 
is had, the examination shall be completed at one session. No postponement shall be for 
more than two days, nor shall the postponements in all exceed six days, except for good 
cause. 


SECTION 40. BAIL AFTER POSTPONEMENT. 

Where a postponement is had, unless the defendant is already admitted to bail, the 
magistrate if the defendant is bailable as of right and by him shall admit him to bail for 
his appearance at the time to which the examination is postponed. If the defendant is 
not admitted to bail by the magistrate or if bail is not furnished, the magistrate shall 
commit him to custody for further examination of the case. 


SECTION 41. SUMMONING OF WITNESSES. 
The magisrate shall issue such process as may be necessary for the summoning of 
witnesses, within the state, for the State or the defendant. 
SECTION 42. PRESENCE OF DEFENDANT AND CROSS-EXAMINATION OF WITNESSES. 
All witnesses shall be examined in the presence of the defendant and may be cross- 
examined. 
SECTION 48. EXAMINATION OF WITNESSES FOR DEFENDANT. 


At the conclusion of the testimony for the prosecution the defendant shall if he so 
elects be sworn and testify in hid own behalf and shall in such cases be warned that any- 
thing he may say can be used against him at a subsequent trial, and be subject to ex- 
amination as other witnesses, and whether he testifies or not any witness produced by him 
shall be sworn and examined. 


SECTION 44. EXCLUSION AND SEPARATION OF WITNESSES. 


Prior to the examination of any witness in the cause, the magistrate may and on re- 
quest of the defendant shall exclude all other witnesses. He may also cause the witnesses 
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to be kept separate and to be prevented from communicating with each other until all are 
examined. 


SECTION 45. TESTIMONY OF WITNESSES. 


The testimony of the witnesses and of the defendant, if he testifies, shall either be 
reduced to writing by the magistrate, or under his direction, or be taken in shorthand by 
a stenographer and transcribed. The magistrate shall give the defendant an opportunity to 
sign his deposition. 


SECTION 46. DEPOSITIONS OF WITNESSES TO BE KEPT. 


The magistrate shall keep, until transmitted to the proper court, the depositions of 
the witnesses on which the warrant was issued, if the arrest was by virtue of a warrant, 
and the depositions of the witnesses at the preliminary examination, the copy of the 
defendant’s deposition, if he testified, at such examination. 


SECTION 47. WHEN DEPOSITION ADMISSIBLE AT TRIAL. 


(1) In case the defendant testified, his deposition, if signed by him, shall be ad- 
missible in evidence against him at the trial without further authentication. Nothing 
herein contained shall prevent the State from giving evidence at the trial of any admission 
or confession or other statement of the defendant made at any time which by law is 
admissible as evidence against such person. 


(2) When a witness has been examined as provided in section 42, and his testi- 
mony taken as provided in section 45, his deposition may be admitted in evidence upon 
the trial of the defendant for the offense for which he is held, either on behalf of the 
State or the defendant, if for any reason the testimony of the witness cannot be ob- 
tained at the trial and the court is satisfied that the inability to procure such testimony 
is not due to the fault of the party offering it. 


SECTION 48. WHEN DEFENDANT TO BE DISCHARGED. 


After hearing the evidence of the defendant, in case he has testified, if it appears 
either that an offense has not been committed or that, if committed, there is not probable 


eause to believe the defendant guilty thereof, the magistrate shall order that he be 
discharged. 


SECTION 49. WHEN DEFENDANT TO BE HELD TO ANSWER—WHEN TO BE AD- 
MITTED TO BAIL OR COMMITTED. 


If it appears that any offense has been committed and that there is probable cause 
to believe the defendant guilty thereof, the magistrate shall hold him to answer. If the 
defendant is bailable as of right by the magistrate, he shall be admitted to bail, and if 
bailable but not as of right he may be admitted to bail. If he is not admitted to bail or if 
sufficient bail is not furnished, the magistrate shali commit him to custody. 


SECTION 50. UNDERTAKING BY WITNESS. 


If the defendant is held to answer on any charge of murder, rape, robbery, arson or 
kidnaping as provided in Section 49, the magistrate may require each material witness for 
the State and each material witness for the defendant if so requested by him, to enter into 


a written undertaking to appear and testify at the trial of the cause or to forfeit such sum 
as the magistrate may fix. 


SECTION 51. WHEN FURTHER SECURITY MAY BE REQUIRED. 


When the magistrate from the proceedings had before him or from testimony on 
oath has reasonable ground to believe that any witness who has entered into such under- 
taking as provided in section 50 will not appear and testify unless further security is 
required, he may order the witness to give further security for his appearance, either by 
entering into a written undertaking with such sureties and in such sum as the magistrate 
may deem proper, or by depositing money or bonds as provided in section 80. 


SECTION 52. PROCEDURE WHEN WITNESS DOES NOT GIVE SECURITY. 


(1) If a witness required to enter into an undertaking to appear to testify either 
with or without security refuses compliance with the order for that purpose, the magis- 
trate shall commit him to custody until he complies or is legally discharged. 


(2) When, however, it satisfactorily appears by examination on oath of the witness 
or any other person that the witness is unable to give further security as provided in 
section 51, the magistrate shall make an order finding such fact and the witness shall 
be detained pending application for his conditional examinaton. Within three days from 
the entry of the order last mentioned, the witness so detained may be conditionally ex- 
amined on behalf of the State or the defendant on application. made for that purpose. 
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Such examination shall be by question and answer in the presence of the other party. 
The examination shall be conducted in the same manner as the examination of witnesses 
before a committing magistrate is required by this Code to be conducted. At the com- 
pletion of the examination the witness shall be discharged, and his deposition may be 
admitted in evidence at the trial under the same conditions and for the same purpose as 
the depositions mentioned in section 47. 


(3) If no conditional examination is had within the above mentioned period of three 
days, the witness so detained shall be forthwith discharged. 


SECTION 53. TRANSMISSION OF PAPERS BY MAGISTRATE. 

(1) When the magstrate has discharged the defendant or has held him to answer, 
he shall transmit without delay to the clerk of the court having jurisdiction of the offense 

(a) The warrant, if the arrest was by virtue of a warrant, 

(b) The depositions of the witnesses, 

(c) A copy of the defendant’s deposition, if he testified. 

(d) The undertakings of bail for the appearance of witnesses, and 

(e) A copy of the order discharging or holding the defendant. 

(2) Any magistrate who refuses or fails to transmit the papers, as required by the 


preceding subsection may be ordered to do so by the court, and in case he disobeys such 
order may be held in comtempt. 


SECTION 54. EFFECT OF INFORMALITY IN PROCEEDINGS. 

No person held in custody under a commitment by a magistrate after a _ pre- 
liminary examination shall be discharged on a writ of habeas corpus or otherwise be- 
cause of any informality or error, which does not prejudice the defendant, in the commit- 
ment or the proceedings prior thereto, nor shall the preliminary examination be held 
invalid for any purpose because of any such informality or error. 


Chapter 3.—BAIL 


SECTION 55. BAIL DEFINED. 
Bail is the security required and given for the release of a person who is in the 
be required and that he will do, or refrain from doing, such things as are stipulated in 


custody of the law, that he will appear before any court in which his appearance may 
the bail or recognizance, hereinafter called the undertaking. 


SECTION 56. ADMISSION TO BAIL DEFINED. 


Admission to bail is the order of an authorized court or official that a person be 
discharged from custody on his giving bail. 


SECTION 57. TAKING BAIL DEFINED. 
The taking of bail is the acceptance of bail by an authorized court or official. 


SECTION 58. RELEASE ON BAIL DEFINED. 


Release on bail is the discharge of a person from the custody of the law on the 
taking of bail. 


SECTION 59. CAPITAL OFFENSES DEFINED. 


A capital offense, as the term is used in this chapter, is an offense which, under the 
law existing at the time of its commission and at the time of the application to be ad- 
mitted to bail, may be punished by death. 


SECTION 60. OFFENSE NOT BAILABLE—EXCEPTIONS. 


(1) No person in custody for the commission of a capital offense shall, before con- 
viction, be admitted to bail if the proof is evident or the presumption great that he 
is guilty of the offense, or, if the offense is divided into degrees, that he is guilty in 
the degree which may be punished capitally, except as provided in sections 67 and 68. 


(2) No person shall, after conviction of a capital offense, be continued at large on 
bail or be admitted to bail except as provided in section 67. 


SECTION 61. CAPITAL OFFENSES BEFORE CONVICTION. 
A person in custody for the commission of a capital offense shall, before conviction, 
on applying for admission to bail, be admitted to bail as of right, unless the proof is 


evident or the presumption great that he is guilty of the offense, or if the offense is 
divided into degrees, that he is guilty in the degree which may be punished capitally. 
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SECTION 62. CAPITAL OFFENSES—BURDEN OF PROOF. 


On the hearing of an application for admission to bail made by any person who is 
in custody for the commission of a capital offense, the burden of showing that such ap- 
plicant is entitled to bail shall rest upon such applicant. 


SECTION 63. EFFECT OF DISAGREEMENT OF JURY. 


In any proceeding to determine whether a person who has been tried for a capital 
offense shall be.admitted to bail, the fact that on the trial of such persons the jury disagreed 
as to his guilt does not conclusively establish that the proof of his guilt is not evident 
or the presumption not great. 


SECTION 64. OFFENSES LESS THAN CAPITAL—BEFORE CONVICTION. 


All persons in custody for the commission of an offense not capital shall, before con- 
viction, be entitled as of right to be admitted to bail. 


SECTION 65. PREVIOUS APPLICATION FOR BAIL TO BE SET FORTH. 


When any person applies to be admitted to bail he shall state under oath whether 
he has made any previous application to be admitted to bail in the same cause, and if he 
has made such application, to whom the application was made, and if it was denied, the 
reason for its denial. 


SECTION 66. BAIL—APPLICATION—SUBSEQUENT APPLICATION. 


If application for bail is made to an authorized court or official and denied, no court or 
official of equal or inferior jurisdiction shall admit the applicant to bail unless an affi- 
davit is filed with the application stating that new evidence material to the defense has been 
discovered, and stating the substance of the evidence. The provisions of this section shall 
not apply to cases arising under Section 67. 


SECTION 67. BAIL IN CASES OF ILLNESS. 


When the judge of the circuit court shall be satisfied upon investigation that a person 
in custody for the commission of an offense is in such physical condition that the con- 
tinued confinement of such person in the place where he is confined would result in, his 
death or permanent injury to his health, the court or judge may at any time 
before such person is in execution or conviction for the offense order the removal of 
such person to some other place of confinement where his health may be better preserved, 
or may admit such person to bail when satisfied that any confinement will endanger his 
life. 


SECTION 68. NOTICE OF APPLICATION FOR ADMISSION TO BAIL. 


The court or official to whom an application for admission to bail is made may in 
any case and shall in all capital cases and cases of murder, treason, arson, robbery, burg- 
lary, rape, kidnapping, or in case of an offense against the person likely to result in death 
committed under such circumstances that if death should result the offense would be mur- 
der, or of any other offense if such offense is punishable by imprisonment for life, re- 
quire written notice thereof to be given to the prosecuting attorney of the county in 
which the application is to be heard at least twenty-four (24) hours before the hearing 
of such application. The notice shall specify the name of the defendant, the offense for 
which he is in custody, the time and place of the hearing, and the name, occupation and 
residence of the proposed sureties. 


SECTION 69. QUALIFICATION OF SURETIES. 

Each surety for the release of a person on bail, other than a surety company duly 
authorized by law to act as such surety, shall be a resident or freeholder within the 
state. 

SECTION 70. VALIDITY OF UNDERTAKING BY MINOR OR MARRIED WOMAN. 

Minors and married women shall be capable of binding themselves by an undertaking 
for the purpose of securing their release on bail in like manner and with like effect as 
persons sui juris. 

SECTION 71. PERSONS PROHIBITED FROM SIGNING UNDERTAKING. 

No attorney at law and no official authorized to admit to bail or to take bail shall 
become surety in any undertaking. 

SECTION 72. SUFFICIENCY OF SURETIES. 


If there is only one surety he shall be worth the amount specified in the under- 
taking exclusive of the amount of any other undertaking on which he may be principal 
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or surety, and exclusive of property exempt from execution and over and above all liabili- 
ties; if there are several sureties they shall in the aggregate be worth that amount ex- 


clusive of the amount of other undertakings, and of the exemptions and liabilities men- 
tioned above. 


SECTION 73. JUSTIFICATION OF SURETIES. 


Each surety shall justify by affidavit that he possesses the qualification and suf- 
ficiency prescribed by sections 69 and 72; and shall in such affidavit describe the property 
in respect to which he proposes to justify as to his sufficiency, stating the encumbrances 
thereon, by mortgage, judgment, tax lien, or otherwise, and the number and amount of 
undertakings, if any, entered into by him and remaining undischarged. 


SECTION 74. PROFESSIONAL BONDSMAN. 


When a person other than a surety company has become a surety for the release of 
a person on bail and has received compensation or promise of compensation therefor in 


more than two undertakings on neither of which he has been discharged from liability, 
he is a professional bondsman. 


SECTION 75. REGISTRATION OF PROFESSIONAL BONDSMAN. 


A professional bondsman shall not become surety on an undertaking unless he has 
been registered as a professional bondsman in the office of the clerk of the Circuit Court; 
and any such bondsman who offers himself as a surety without having so registered 
shall be guilty of a misdemeanor, and shall upon conviction be imprisoned not exceed- 
ing six (6) months, or fined not exceeding Five Hundred Dollars ($500.00), or both, 
in the discretion of the court. 


SECTION 76. BAIL BEFORE CONVICTION—CONDITION OF THE UNDERTAKING. 


(1) If a person is admitted to bail for his appearance for a, preliminary examination, 
or on a charge that a magistrate is empowered to try, the condition of the undertaking 
shall be that he will appear for such examination, or to answer the charge, and will sub- 
mit himself to the orders and process of the magistrate trying the same, and will not 
depart without leave. 


(2) If he is admitted to bail after he has been held to answer by a magistrate, or 
after an indictment found or an information filed against him, the condition of the 
undertaking shall be that he will appear to answer the charge before the court in which 
he may be prosecuted and submit to the orders and process of the court, and will not depart 
without leave. 


SECTION 77. BAIL ON APPEAL—CONDITION OF THE UNDERTAKING. 


If the defendant is admitted to bail, after conviction and upon appeal, the condition 
of the undertaking shall be: 


(a) That he will duly prosecute his appeal. 


(b) That he will surrender himself in execution of the judgment or sentence upon its 
being affirmed or modified, or upon the appeal being dismissed or in case the judgment 
is reversed and the cause remanded for a new trial, that he will appear in the court to 
which said cause may be remanded and submit himself to the orders and process thereof, 
and will not depart without leave. 


SECTION 78. CONTRACTS TO INDEMNIFY SURETIES. 


Every surety for the release of any person on bail, shall file with the undertaking 
an affidavit stating whether or not he or any one for his use has been promised or has 
received any security or consideration for his undertaking, and if so, the nature and 
amount thereof, and the name of the person by whom such promise was made or from 
whom such security or consideration was received. Any wilful misstatement in such affi- 
davit or any intentional omission to set forth in the affidavit all the security or con- 
sideration promised or given shall render the person making it subject to the same 
penalty as one who commits perjury. An action to enforce any indemnity agreement shall 
not lie in favor of the surety against such indemnitor, except with respect to agree- 
ments set forth in such affidavit. In an action by the indemnitor against the surety to 
recover any collateral or security given by the indemnitor, such surety shall have the 
right to retain only such security or collateral as is mentioned in the affidavit required above. 


SECTION 79. BAIL BY FIDELITY OR SURETY COMPANY. 


Bail may be given by a fidelity or surety company authorized to act as surety within 
this state. Any such company may execute the undertaking as surety by the hand of 
an officer or attorney authorized thereto by a resolution of its board of directors, a 
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certified copy of which, under its corporate seal, shall be on file with the clerk of the 
Circuit court. 


SECTION 80. DEPOSIT OF MONEY OR BONDS AS BAIL. 


When the defendant has been admitted to bail he, or another in his behalf, may de- 
posit with an official authorized to take bail, a sum of money, or non-registered bonds 
of the United States, or of the state, or of any county, city or town within the state, 
equal in market value to the amount mentioned in the order admitting the defendant to 
bail, together with his personal undertaking, and an undertaking of such other, person, 
if the money or bonds are deposited by another. Upon delivery to the official in whose 
custody the defendant is of a certificate of such deposit, he shall be discharged from 
custody in the cause. 


SECTION 81. SUBSTITUTION OF CASH BAIL FOR OTHER BAIL. 


When bail other than a deposit of money or bonds has been given the defendant or 
the surety may, at any time before a breach of the undertaking, deposit the sum mentioned 
in the undertaking, as provided in section 80, and upon such deposit being made, accom- 
panied by a new undertaking, the original undertaking shall be cancelled. 


SECTION 82. BAIL AFTER DEPOSIT OF MONEY OR BONDS. 


If money or bonds have been deposited as provided in section 80, bail by sureties 
may be substituted therefor at any time before a breach of the undertaking, and the 
official taking the new bail shall make an order that the money or bonds be refunded 
to the person depositing the same and they shall be refunded accordingly, and the original 
undertakings shall be cancelled. 


SECTION 88. DEPOSIT TO BE APPLIED TO PAYMENT OF FINE AND COSTS. 


Upon a final judgment being rendered against the defendant for a fine and costs, 
or either, in the prosecution of a cause in which money or bonds have been deposited as 
bail by the defendant himself, if the money or bonds still remain on deposit and un- 
forfeited, and such fine and costs or either have not been paid, such money or bonds, or 
so much thereof as may be necessary, shall be applied to the payment of such fine and 
costs or such fine or costs. 


SECTION 84. INCREASE OR REDUCTION OF BAIL—NOTICE OF PROSECUTING AT- 
TORNEY. 


The court in which a prosecution is pending, or a judge thereof, may for good cause 
and with or without notice to the defendant either increase or reduce the amount of 
bail, or require new or additional bail. If the defendant apply for a reduction of the 
amount of bail reasonable notice of such application shall be given to the prosecuting 
attorney of the*county. 


SECTION 85. SURRENDER OF DEFENDANT. 


At any time before there has been a breach of the undertaking any surety may sur- 
render the defendant, or the defendant may surrender himself, to the official to whose 
custody the defendant was committed at the time bail was taken, or to the official into 
whose custody the defendant would have been given had he been committed. 


SECTION 86. METHOD OF SURRENDER—EXONERATION OF OBLIGORS. 


(1) The person desiring to make a surrender of the defendant shall procure a certi- 
fied copy of the undertakings and deliver them together with the defendant to the 
official in whose custody the defendant was at the time bail was taken, or to the official 
into whose custody he would have been given had he been committed, who shall detain 
the defendant in his custody thereon, as upon a commitment, and by a certificate in writ- 
ing, acknowledge the surrender. 


(2) Upon the presentation of a certified copy of the undertakings and the certificate 
of the official, the court before which the defendant has been held to answer, or the 
court in which the preliminary examination, indictment, information or appeal, as the 
case may be, is pending, shall upon notice of three days given by the person making 
the surrender to the prosecuting officer of the court having jurisdiction of the offense, 
together with a copy of the undertakings and certificate, order that the obligors be 
exonerated from liability or their undertakings; and, if money or bonds have been de- 
posited as bail, that such money or bonds be refunded; and on filing the order and the 
papers used in the application all the persons bound are thereby exonerated, and if money 
or bonds have been deposited as bail, such money or bonds shall be refunded. 


| 
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SECTION 87. ARREST OF PRINCIPAL BY SURETY. 


For the purpose of surrendering the defendant, the surety may arrest him before 
the forfeiture of the undertaking, or by written authority endorsed on a certified copy of 


the undertaking, may empower any peace officer to make arrest, first paying the lawful 
fees therefor. 


SECTION 88. ARREST AND COMMITMENT BY COURT. 


The court in which the cause is pending, or a judge thereof, may, by an order 
entered in the minutes of the court, direct the arrest of the defendant who is at large 
on bail, and his commitment, in the following cases: 

(a) When there has been a breach of the undertaking. 


(b) When it appears that his sureties or any of them are dead or cannot be found 
or are insufficient or have ceased to be residents of the state. 

(c) When the court or judge is satisfied that the bail should be increased or new 
or additional security required. 


(d) When an indictment has been found against the defendant for an offense in 
respect of which he is not bailable. 


SECTION 89. CONTENTS OF THE ORDER. 


The order provided for in section 88 for the commitment of the defendant shall re- 
cite generally the facts upon which it is founded, and shall direct that the defendant be 
arrested by any official authorized to make arrests, and that the defendant be committed 
to the official in whose custody he would be had he not given bail, to be detained by 
such official until legally discharged. 


SECTION 90. ARREST OF DEFENDANT. 


The defendant shall be arrested pursuant to the order provided for in section 88, 
upon a certified copy thereof, in any county, in the same manner as upon a warrant of 
arrest. 


SECTION 91. AFTER ARREST—DEFENDANT COMMITTED WHEN. 


(1) If the order provided for in section 88 is made because of the failure of the 
defendant to appear for judgment or because an indictment has been found against him 
for an offense in respect of which he is not bailable, the defendant shall be committed. 


(2) If the order is made for any other cause and the defendant is bailable the court 
or judge may fix the amount of bail and may, subject to the provisions of section 68 as 
to notice, direct in the order that the defendant be admitted to bail in the sum fixed which 
sum shall be specified in the order. 


SECTION 92. BAIL AFTER RECOMMITMENT—WHO MAY ADMIT TO. 


If the defendant applies to be admitted to bail after recommitment and he is bailable 
he may be admitted to bail by the court which recommitted him or by a judge thereof. 


SECTION 938. QUALIFICATIONS OF SURETY AFTER ORDER OF RECOMMITMENT— 
HOW PUT IN. 


If the defendant offers bail under the provisions of section 91 or 92, each surety 
shall possess the qualification and sufficiency, and the bail shall be furnished in all 
respects in the manner ,prescribed for admission to bail before recommitment. 


SECTION 94. FILING AND RECORDING THE UNDERTAKING AND AFFIDAVIT. 


The official before whom the undertaking is executed shall file the same and in the 
event said bail or undertaking is in excess of the sum of $1000.00, immediately transmit 
the same to the Clerk of the Circuit Court of the County in which said undertaking is 
entered into, who shall record the same in a book kept for that purpose, and if said bail 
or undertaking pledges or describes real property in another ccunty, then said clerk 
shall transmit said undertaking to the Clerk of the Circuit Court of such other county, 
who shall likewise record same and return said undertaking to said first mentioned clerk. 


The fees for such recordation to be taxed as costs in the case. 


SECTION 95. UNDERTAKING A LIEN . 


The undertaking shall be a lien on any real property described in the affidavit re- 
quired by section 73 from the time of the recording of such undertaking and affidavit in 
the county in which the property is situated. Upon the filing of an order by the court 
having jurisdiction with the clerk of the circuit court of the county where the property 
is situated cancelling the undertaking the lien shall be discharged . 


40 FLORIDA LAW JOURNAL 


SECTION 96. FORFEITURE OF THE UNDERTAKING—WHEN AND HOW DIRECTED. 


If there is a breach of the undertaking, the court before which the cause is pending 
shall make a.record thereof and shali declare the undertaking, and any money or bonds 
that have been deposited as bail, forfeited. 


SECTION 97. DISCHARGE OF FORFEITURE. 


If, at any time within ten days after the undertaking has been forfeited, the breach 
of the undertaking is :satisfactorily explained and the defendant shall in all other re- 
spects have complied with the condition of the undertaking the court before which the 


case is pending may direct the forfeiture of the undertaking to be discharged upon such 
terms as are just. 


SECTION 98. ENFORCEMENT OF FORFEITURE. 


If the forfeiture is not discharged as provided in section 97, and the undertaking 
is one secured otherwise than by the deposit of money or bonds, it shall be the duty of 
the prosecuting attorney, immediately after the lapse of ten days after forfeiture, to pro- 
ceed against the defendant, or any surety, upon his undertaking, as follows: The prose- 
cuting attorney shall file a certified copy of the order of the court or judge forfeiting 
the same, in the office of the Clerk of the Circuit Court of the county wherein such 
order shall have been made, and thereupon the judge of the circuit court in said county 
shall enter judgment against the person bound by the undertaking for the amount of 


the penalty of said undertaking, and execution shall be issued to collect the amount of 
said undertaking. 


SECTION 99. REMISSION OF FORFEITURE. 


After the entry of judgment on the undertaking as provided for in section 98, the 
court entering the judgment may for a reasonable cause shown within thirty (30) days 
set aside the judgment in whole or in part upon such terms as are just; and shall set 
aside the same if it shall appear that there was no breach of the undertaking. 


SECTION 100. APPLICATION FOR REMISSION OF FORFEITURE—HOW MADE AND ON 
WHAT TERMS GRANTED. 


Application to set aside or modify the judgment shall be made within ten days from 
the entry of judgment and shall be accompanied by affidavits setting forth the facts on 
which it is founded; and shall be upon at least five days’ notice to the prosecuting at- 
torney of the county. Such notice shall be accompanied by a copy of the affidavit and 
of any other paper on which the application is founded. The application shall be granted 
only upon payment of the costs and expenses incurred by the county in the proceedings 
for the enforcement of the forfeiture unless it is granted on the ground that there was 
no breach of the undertaking. 


SECTION 101. CANCELLING THE UNDERTAKING. 


When the condition of the undertaking is satisfied or the forfeiture of the under- 
taking has been discharged or remitted the court shall make an order cancelling the 
undertaking. 


SECTION 102. DEFECTS IN UNDERTAKING. 


(1) No undertaking shall be invalid, nor shall any person be discharged from his 
undertaking, nor a forfeiture thereof be stayed, nor shall judgment thereon be stayed, 
set aside or reversed, or the collection of any such judgment be barred or defeated by 
reason of any defect of form, omission of recital or of condition, failure to note or record 
the default of any principal or surety, or because of any other irregularity, or because 
the undertaking was entered into on Sunday or other holiday, if it appear from the tenor 
of the undertaking before what magistrate or at what court the principal was bound to 
appear, and that the official before whom it was entered into was legally authorized to 
take it and the amount of bail is stated. 


(2) If no day is fixed for the appearance of the ditannates or an impossible day, or 
a day in vacation, the undertaking, if for his appearance before a magistrate for a hearing, 
shall bind the defendant to appear in ten (10) days from the receipt of notice so to do 
by the defendant, his counsel, or any surety on the undertaking; and if for his appear- 
ance in a court for trial, shall bind the defendant so to appear on the first day of the 


next term of the court which shall commence more than three (3) days after the giving 
of the undertaking. 


SECTION 103. BAIL NOT DISCHARGED FOR CERTAIN DEFECTS. 


The liability of a person on an undertaking shall not be affected by reason of the 
lack of any qualification, sufficiency or compentency provided in this Code, or by reason 
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of any other agreement than that expressed in the undertaking, or by reason of the in- 
fancy, coveture, lunacy, or any other incapacity of any other party thereto, or because 
the defendant has not joined in the undertaking. 


SECTION 104. WHO MAY ADMIT TO BAIL. 


Except as otherwise provided in this Code, admission to bail at any stage of the 
proceedings shall be made by the same official now authorized by law in this state to 
admit to bail at a similar stage. 


SECTION 105. TAKING INSUFFICIENT BAIL, ACCEPTING INSUFFICIENT OR UN- 
QUALIFIED SURETIES. 


Any official who takes bail which he knows to be insufficient, or accepts a surety 
in an undertaking knowing such surety not to possess the qualification or sufficiency 
required by law is guilty of a misdemeanor and upon conviction shall be imprisoned not 
exceeding thirty (30) days or fined not exceeding One Hundred Dollars ($100.00) or both, 
at the discretion of the court. 


Chapter 4—METHODS OF PROSECUTION. 


SECTION 106. PROSECUTION BY INFORMATION OR INDICTMENT. 


All capital offenses shall be tried on indictment or presentment by a grand jury, and 
all other cases may be tried either by indictment or presentment by grand jury or in- 
formation filed by the prosecuting attorney under oath, except as is otherwise provided 
in the Constitution of the State of Florida, and excepting cases of impeachment and in 
cases in the militia when in active servce in time of war, or which the State with con- 
sent of Congress may keep in time of peace. 

SECTION 107. WHEN GRAND JURY NOT SUMMONED. 


The Judge of the Circuit Court may dispense with the summoning, empaneling and 
convening of the grand jury at any term of the court by making, entering and filing, 
either in vacation or term time, with the clerk of the said court, a written order directing 
that no grand jury be summoned at such term of court. 


Chapter 5—GRAND JURY. 
SECTION 108. WHO MAY CHALLENGE. 
The State or a person who has been held to answer may challenge the panel or an 
individual grand juror. 
SECTION 109. GROUND FOR CHALLENGE TO PANEL. 
A challenge to the panel may be made only on the ground that the grand jurors were 
not selected or drawn according to law. 
SECTION 110. GROUNDS FOR CHALLENGE TO INDIVIDUAL GRAND JUROR. 
A challenge to an individual grand juror may be made: 
(a) By either party for the reason 
(1) That the juror has not the qualifications required by law. 


(2) That a state of mind exists on his part which will prevent him from acting 
impartially and without prejudice to the substantial rights of the party challenging. 


(b) By the State, because the juror is surety on the bail undertaking of any person 
whose case will come before the grand jury. 

SECTION 111. WHEN CHALLENGE OR OBJECTION TO BE MADE. 

After the grand jurors shall have been empaneled and sworn no objection shall be 
raised by_ plea or otherwise, to the grand jury; but the empaneling and swearing of the 
grand jury shall be conclusive evidence of its compentency and qualifications; but any 
party interested may challenge or except to the array on ground of fraud. 

SECTION 112. HOW CHALLENGE MADE AND TRIED. 

A challenge to the panel shall be in writing, but a challenge to an individual grand 
juror may be either oral or in writing. All challenges shall be tried by the court. 
SECTION 113. EFFECT OF SUSTAINING CHALLENGE TO PANEL. 

If a challenge to the panel is sustained, the grand jury shall be discharged. 
SECTION 114. APPOINTMENT OF FOREMAN. 

When the grand jury is completed the court shall appoint one of the jurors to be 
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foreman, and also another of the jurors to act as foreman in case of the absence of the 
foreman. 


SECTION 115. DISCHARGE AND RECALL OF GRAND JURY. 


When the grand jury attending any court shall have been dismissed before the court 
is adjourned without day, they may be summoned to attend again in the same term at 


such time as the court shall direct, for the dispatch of any business that may come be- 
fore them. 


SECTION 116. OATH OF GRAND JURORS. 


The Clerk of the Court shall prepare a list of the names of all the persons returned 
as grand jurors, and when the jury is to be empaneled, two persons in the list shall first 
be called, and the following oath shall be administered to them: 

“You, as grand jurors for the body of this county of , do solemnly 
swear (or affirm, as the case may be) that you will diligently inquire, and true present- 
ment make, of all such matters and things as shall be given you in charge; the counsel 
of the State of Florida, your fellows and your own, you shall keep secret, unless required 
to disclose the same by some competent court; you shall present no man for envy, hatred, 
or malice, neither shall you leave any man unpresented for love, fear, favor, affection, 
reward, or hope thereof, but you shall present things truly as they come to your knowledge, 
according to the best of your understanding. So help you God.” 

The other jurors shall then be called in such divisions as the court may think proper, 
and the following oath shall be administered to them: 

“The same oath which your fellows have taken on their part, you and each of you 
on your behalf shall well and truly observe and keep. So help you God.” 


SECTION 117. CHARGE OF COURT. ‘ 
After the grand jurors are sworn the Court shall charge them concerning their duties. 


SECTION 118. RETIREMENT OF GRAND JURORS. 


After the charge by the court, the members of the grand jury shall retire to a private 
room and perform their duties, as prescribed by law. 


SECTION 119. APPOINTMENT OF CLERK. 


The foreman shall appoint one of the grand jurors to be clerk, who shall keep minutes 
of the proceedings. 


SECTION 120. APPOINTMENT OF STENOGRAPHER. 


(1) The foreman or acting foreman on the demand of the prosecuting attorney or of 
the grand jurors shall appoint a stenographer to take in shorthand the testimony received. 


The shorthand notes and the transcript of the same, if any, shall be impounded and filed 
by the clerk of the court. 


(2) The stenographer and any typists who transcribe the stenographer’s notes shall 


be sworn not to disclose any testimony or the name of any witness except to the prose- 
cuting attorney or when testifying in court. 


SECTION 121. APPOINTMENT OF INTERPRETER. 


The foreman or acting foreman, whenever necessary, shall appoint an interpreter, and 


shall swear him not to disclose any testimony or the name of any witnesses except when 
testifying in court. 


SECTION 122. DUTIES OF GRAND JURORS. 


The grand jurors shall inquire into every offense triable within the county for which 
any person has been held to answer, if an indictment has not been found or an information 
filed for such offense, and all other indictable offeses triable within the county which are 
presented to them by the prosecuting attorney or otherwise come to their knowledge. 


SECTION 123. WHO MAY BE PRESENT DURING SESSIONS OF GRAND JURY. 


No person shall be present at the sessions of the grand jury except the witness 
under examination, the prosecuting attorney, the stenographer, if any, and the interpreter, 
- if any. No person shall be present while the grand jurors are deliberating or voting. Any 

person violating either of the above prohibitions may be held in contempt of court. 


SECTION 124. DUTY OF COURT. 


The court shall advise the grand jurors at all reasonable times regarding their legal 
duties, when requested by them. 
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SECTION 125. DUTY OF PROSECUTING ATTORNEY. 


The prosecuting attorney or assistant prosecuting attorney shall attend the grand 
jurors when requested by them, and he may do so on his own motion for the purpose of 
examining witnesses in their presence, or of giving grand jurors legal advice regarding any 
matter cognizable by them. He shall also, when requested by them, draft indictments. 


SECTION 126. DUTY OF GRAND JUROR HAVING KNOWLEDGE OF OFFENSE. 


If a grand juror knows or has reason to believe that an indictable offense, triable 
within the county, has been committed, he shall declare such fact to his fellow jurors who 
shall investigate it. In such investigation the grand juror may be sworn as a witness. 


SECTION 127. WHEN GRAND JURY OF ANOTHER COUNTY MAY INDICT IN OTHER 
CASES. 


Whenever the judge.shall deem it impracticable or inexpedient to form a grand jury 
in any county for want of sufficient number of qualified jurors therein, or on account 
of any undue excitement or prejudice among the people, it shall be lawful for the grand 
jury of any county within the circuit, or in an adjoining circuit to which the cause may 
be sent by the Judge of the Circuit Court in the county in which the crime was committed, 
to indict any person for crime committed in the county first mentioned, but upon the 
return of any such indictment, the same shall be certified and transferred to the county 
where the crime was committed and trial thereon shall be had in such county unless a 


motion for change of venue, under the provisions of sections 234 to 239 inclusive relating to | 


change of venue, should be made on behalf of the defense or on behalf of the prosecution 
and such motion should be granted upon order of court. 


SECTION 128. SWEARING OF WITNESSES. 


The foreman or acting foreman or state attorney or assistant state attorney shall admin- 
ister an oath or affirmation, in the manner prescribed by law, to any witness who shall 
testify before the grand jury. 


SECTION 129. ON WHAT EVIDENCE INDICTMENT TO BE FOUND. 


The grand jurors shall find an indictment only where they have received what they 
believe to be sufficient legal evidence and in case of doubt they may ask the advice of 
the prosecuting attorney; but no indictment shall be quashed or judgment of conviction 
reversed on the ground that there was not sufficient legal evidence. 


SECTION 130. EVIDENCE FOR DEFENDANT. 


The grand jurors are under no duty to hear evidence for the defendant, but may do 
so. They shall weigh all the evidence received by them and when they have reasonable 
ground to believe that other evidence, which is available, will explain away the charge 
they may require the same to be produced. 


SECTION 131. WHEN INDICTMENT TO BE FOUND. 


The grand jurors shall find an indictment charging the defendant with the commission 
of an offense when from all the evidence taken together they are convinced that there 
is probable cause to believe the defendant guilty of such offense. 


SECTION 132. NUMBER OF GRAND JURORS NECESSARY TO FIND INDICTMENT. 
An indictment shall not be found without the concurrence of twelve (12) grand 
jurors. When so found, the foreman or acting foreman shall endorse it “A true bill” and 


sign it. When not so found, the foreman shall endorse the words “No true bill” on the 
file, sign same, and return in open court. 


SECTION 133. SECRETS OF GRAND JURY TO BE KEPT. 
Every member of the grand jury shall keep secret whatever he or any other grand 
juror has said, and how he or any other grand juror has voted. 


SECTION 134. WHAT GRAND JUROR NOT PERMITTED TO STATE OR TESTIFY. 


No grand juror shall be permitted to state or testify in any court how he or any 
other grand juror voted on any question before them or what opinion was expressed by 
himself or any other grand juror regarding such question. 


SECTION 135. NOT TO DISCLOSE FINDING OF INDICTMENTS. 


No grand juror, reporter, interpreter, stenographer, or officer of the court, unless the 
court shall so order, shall disclose the fact that any indictment for a felony has been found 
against any person not in the custody or under recognizance, otherwise than by issuing or 
executing process on such indictment, until such person has been arrested. 
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SECTION 136. TESTIMONY NOT TO BE DISCLOSED—EXCEPTION. 


No grand juror, prosecuting attorney, stenographer or interpreter shall disclose the 
testimony of a witness examined before the grand jury or other evidence received by it 
except when required by a court to disclose the testimony of a witness examined before 
the grand jury for the purpose of ascertaining whether it is consistent with that of the 
witness given before the court, or to disclose the testimony given before the grand jury 
by any person upon a charge against such person for perjury in, giving his testimony or - 
upon trial therefor, or when permitted by the court in the furtherance of justice. 


SECTION 137. PRESENTMENT OF INDICTMENT. 


When an indictment is found by a grand jury the same shall be returned into open 
court by the jury. 


Chapter 6—INDICTMENT AND INFORMATION 


SECTION 138. DEFINITIONS. 
In this chapter: 
(a) The singular number includes the plural and the plural includes the singular. 
(b) The masculine gender includes the feminine and neuter genders. 


(c) The words “person,” “defendant” and similar words include, unless a contrary 
intention appears, a public or private corporation. 


(d) The term “act” includes omission to act. 


(e) The word “property” includes any matter or thing other than a person, upon 
or in respect to which any offense may be committed. 


(f) The words “indictment” and “information,” unless a contrary intention appears, 
include any count thereof. 


(g) The terms “writing” and “written” include words printed, painted, typed, en- 
graved, lithographed, photographed or otherwise copied, traced or made visible to the eye. 
(h) The term “the court,” unless a contrary intention appears, means the court before 
which the trial is had. 
SECTION 139. CAPTION—COMMENCEMENT—AMENDMENT. 


(1) Whenever an objection is made that an indictment or information does not con- 
tain a caption or commencement, a caption. may be prefixed to, and a commencement 
may be inserted in, the indictment or information; and any defect, error, or omission in 
a caption or commencement may be amended as of course, at any stage of the proceedings, 
and shall be in any event cured by a verdict. 


(2) It is unnecessary to allege that the grand jurors were impaneled, sworn or 
charged, or that they present the indictment upon their oaths or affirmations. 
SECTION 140. CONCLUSION. 

The indictment or information need contain no formal conclusion. 


SECTION 141. SUBSCRIPTION AND VERIFICATION OF INFORMATION. 


(1) All informations shall be subscribed by the prosecuting attorney, and verified by 
the oath of said prosecuting attorney. When so verified it shall be sufficient if the verifi- 
cation is upon information and belief. 


(2) No objection to an information on the ground that it was not subscribed or 
verified, as above provided, shall be made after moving to quash or pleading to the merits. 
SECTION 142. FORM OF INDICTMENT. 

The indictment may be in substantially the following form: 


In the (here state the name of the court) the... ie ¢ MB The State 
of Florida vs. A. B. 


In the name and by the authority of the State of Florida: 


The grand jurors of the county of accuse A. B. of (here charge the offense 
in one of the ways mentioned in section 154—e.g. murder, (assault with intent to kill, 
poisoning an animal contrary to section 31 of the Penal Code) and charge that (here 
the particulars of the offense may be added with a view to avoiding the necessity for a 
bill of particulars.) 


SECTION 143. FORM OF INFORMATION. 
The information may be in substantially the following form: 
In the (here state name of the court) the... OR Ete Pr 
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The State of Florida vs. A. B. 
In the name and by the authority of the State of Florida: 


X. Y. (here state the title of the prosecuting attorney) for the county of_W WW 
accuses A. B. of (here charge the offense in one of the ways mentioned in section 144— 
e.g. murder (assault with intent to kill, poisoning an animal contrary to section __ of 
the Revised General Statutes of Florida) and charges that (here the particulars of the 
offense may be added with a view to avoiding the necessity for a bill of particulars.) 


SECTION 144. CHARGING THE OFFENSE. 


(1) The indictment or information may charge, and is valid and sufficient if it 
charges, the offense for which the defendant is being prosecuted in one or more of the 
following ways: 

(a) By using the name given to the offense by the common law or by a statute. 

(b) By stating so much of the definition of the offense, either in terms of the com- 
mon law or of the statute defining the offense or in terms of substantially the same 
meaning, as is sufficient to give the court and the defendant notice of what offense is 
intended to be charged. 

(2) The indictment or information may refer to a section or subsection of any 
statute creating the offense charged therein, and in determining the validity or suffi- 
ciency of such indictment or information regard shall be had to such reference. 


SECTION 145. BILLS OF PARTICULARS. 


(1) When an indictment or information charges an offense in accordance with the 
provisions of section 144, but fails to inform the defendant of the particulars of the 
offense sufficiently to enable him to prepare his defense, or to give him such information 
as he is entitled to under the constitution of this state, the court may, of its own motion, 
and shall, at the request of the defendant, order the prosecuting attorney to furnish a 
bill of particulars containing such information as may be necessary for these purposes; 
or the prosecuting attorney may of his own motion furnish such bill of particulars. 


(2) When the court deems it to be in the interest of justice that facts not set out 
in the indictment or information or in any previous bill of particulars should be fur- 
nished to the defendant, it may order the prosecuting attorney to furnish a bill of 
particulars containing such facts. In determining whether such facts, and if so, what 
facts, should be furnished, the court shall consider the whole record and the entire course 
of the proceedings against the defendant. 


(3) Supplemental bills of particulars or a new bill may be ordered by the court or 
furnished voluntarily under the conditions above stated. 


(4) Each supplemental bill shall operate to amend any and all previous bills and a 
new bill shall supersede any previous bill. 


(5) When any bill of particulars is furnished it shall be filed of record and a copy 
of such bill given to the defendant upon his request. 


SECTION 146. INSUFFICIENCY, OR INCONSISTENCY BETWEEN INDICTMENT OR IN- 
FORMATION AND BILL OF PARTICULARS—EFFECT OF. 


If it appears from the bill of particulars furnished under section 145 that the par- 
ticulars therein stated together with any particulars appearing in the indictment or in- 
formation do not constitute the offense charged in the indictment or information, or 
that the defendant did not commit that offense or that a prosecution is barred by the statute 
of limitations, the court may, and on motion of the defendant or of the prosecuting attorney 
shall, quash the indictment or information unless the prosecuting attorney shall furnish an- 
other bill of particulars which either by itself or together with any particulars appearing in 
the indictment or information so states the particulars as to make it appear that they con- 
stitute the offense charged in the indictment or information and that the offense was 
committed by the defendant and that it is not barred by the statute of limitations 


SECTION 147. NAME OF DEFENDANT. 


(1) In an indictment, information or bill of particulars it is sufficient for the pur- 
pose of identifying the defendant to state his true name, or to state the name, appellation, 
or nickname by which he has been or is known, or, if no better way of identifying’ him is 
practicable, to state a fictitious name, or to describe as a person whose name is unknown, 
or in any other manner. In stating the true name or the name by which the defendant 
has been or is known or a fictitious name, it is sufficient to state a surname, a sur- 
name and one or more given names, or a surname and one or more abbreviations or 
initials of a given name or names. 


(2) If the defendant is a corporation, it is sufficient to state the corporate name 
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of the defendant, or any name or designation by which it has been known or is known 
or by which it may be identified, without an averment that it is a corporation or that 
it was incorporated according to law. 


(3) If in the course of the proceedings the true name of a person indicted or informed 
against otherwise than by his true name is disclosed by the defendant to the court or 
appears in some other manner to the court, the court shall cause the true name of the 
defendant to be inserted in the indictment, information or bill of particulars and minutes 
of the court wherever his name appears otherwise therein, and the proceedings shall be 
continued against him in his true name. 

(4) In naming the defendant, no indictment, information or bill of particulars need 
further describe him by stating his addition, title or residence unless such further descrip- 
tion is necessary to charge an offense under section 144. 


(5) In no case is it necessary to prove that the true name of the defendant is unknown 
to the grand jury or prosecuting attorney. 


SECTION 148. TIME. 


(1) An indictment or information need contain no allegation of the time of the 


commission of the offense unless such allegation is necessary to charge the offense under 
section 144. 


(2) The allegation in an indictment or information that the defendant committed 
the offense shall in all cases be considered an allegation that the offense was committed 
after it becomes an offense and before the finding of the indictment or information, and 
within the period of limitations prescribed by law for the prosecution of the offense. 

(3) All allegations of the indictment, information and bill of particulars shall, unless 
stated otherwise, be deemed to refer to the same time. 


SECTION 149. PLACE. 


(1) An indictment or information need contain no allegation of the place of the 
commission of the offense, unless such allegation is necessary to charge the offense under 
section 144, 

(2) The allegation in an indictment or information that the defendant committed the 
offense shall in all cases be considered an allegation that the offense way committed with- 
in the territorial jurisdiction of the court. 


(3) All allegations in the indictment, information and bill of partculars shall, unless 
stated otherwise, be deemed to refer to the same place. 


SECTION 150. MEANS. 


An indictment or information need contain no allegation of the means by which 


the offense was committed, unless such allegation is necessary to charge the offense under 
section 144. 


SECTION 151. VALUE AND PRICE. 


An indictment or information need contain no allegation of the value or price of 
any property, unless such allegation is necessary to charge the offense under section 
144, and in such case it is sufficient to aver that the value or price of the property equals 
or exceeds the certain value or price which determines the offense. The facts which give 
the property such value need not be alleged. 


SECTION 152. OWNERSHIP. 
(1) An indictment or information need contain no allegation of the ownership of any 
property, unless such allegation is necessary to charge the offense under section 144, 


(2) In charging an offense in which an allegation of ownership of property is satis- 
fied by proof of possession or right of possession any statement in an indictment, in- 
formation or bill of particulars which implies possession or right of possession is a 
sufficient allegaton of ownership. 


SECTION 153. INTENT. 


(1) An indictment or information need contain no allegation of the intent with which 
an act was done, unless such allegation is necessary to charge the offense under section 144. 


(2) An allegation generally of an intent to defraud and injure is sufficient without 
alleging an intent to defraud or injure any particular person, unless such allegation is 
necessary to charge the offense under section 144. 


SECTION 154. CHARACTERIZATION OF ACT. 
(1) An indictment or information need not allege that the offense was committed 
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or the act done “feloniously” or “traitorously” or “unlawfully” or “with force and 
arms” or “with a strong hand,’ nor need it use any phrase of like kind otherwise to 
characterize the offense, nor need it allege that the offense was committed or the act 
done “burglariously,” “wilfully,” “knowingly,” “maliciously,” or “negligently,” nor need 
it otherwise characterize the manner of the commission of the offense unless such character- 
ization is necessary to charge the offense under section 144. 

(2) An indictment or information need not contain the words “as appears by the 
record” or any other words of similar import. 


SECTION 155. OMISSION OF UNNECESSARY MATTER. 


An indictment or information need not state any matter not necessary to be proved. 


SECTION 156. ALLEGATIONS OF PLACES AND THINGS. 


Whenever it is necessary in an indictment or information to describe any place or 
thing in order to charge an offense under section 144, it is sufficient to describe such 
place or thing by any term which in common understanding embraces such place or 


thing and does not include any place or thing which is not by law the subject of, or 
connected with the offense. 


SECTION 157. NAME OF PERSON OTHER THAN DEFENDANT. 


(1) In an indictment, information or bill of particulars it is sufficient for the pur- 
pose of identifying any person other than the defendant to state his true name, or to 
state the name, appellation or nickname by which he has been or is known, or if no better 
way of identifying such person is practicable, to state a fictitious name, or to state the 
name of an office or position held by him, or to describe him as “a certain person,” or 
by words of similar import, or in any other manner. In stating the true name of such 
person or the name by which such person has been, or is known, it is sufficient to state 
a surname, or a surname and one or more given names, or surname and one or more ab- 
breviations or initials of, a given name or names. 


(2) It is sufficient for the purpose of describing any group or association of persons 
not incorporated to state the proper name of such group or association, or to state any 
name or designation by which the group or association has been or is known or by which 
it may be identified, or to state the names of all the persons in such group or asso- 
ciation, or to state the name or names of one or more persons in such group or asso- 
ciation, referring to the other or others as “another” or “others.” 


(3) It is sufficient for the purpose of describing a corporation to state the corpo- 
rate name of such corporation, or any name or designation by which it has been or is 
known, or by which it may be identified, without an averment that the corporation is a 
corporation or that it was incorporated according to law. 


(4) In no case is it necessary to aver or prove that the true name of any person, 
group or association of persons or any corporation is unknown to the grand jury or 
prosecuting attorney. 

(5) If in the course of the trial the true name of any person, group or association 
of persons, or corporation, described otherwise than by the true name is disclosed by 
the evidence, the court shall cause the true name to be inserted in the indictment, in- 
formation, bill of particulars and record wherever the name appears otherwise. 


SECTION 158. DESCRIPTION OF WRITTEN INSTRUMENTS. 


Whenever it is necessary in an indictment or information to make an averment 
relative to any instrument which consists wholly or in part of writing or figures, pictures 
or designs, it is sufficient to describe such instrument by any name or description by 
which it is usually known or by which it may be identified, or by its purport, without 
setting forth a copy or facsimile of the whole or any part thereof. The description, if 
in a bill of particulars, is sufficient if it sets forth the character and contents of the 
instrument with such particularity as to enable the defendant to prepare his defense. 


SECTION 159. DESCRIPTION OF WRITTEN MATTER. 


Whenever in an indictment or information an averment relative to any spoken or 
written words or any picture is necessary, it is sufficient to set forth such spoken or 
written words by their general purport or to describe such picture generally, without 
setting forth a copy or facsimile of such written words or such picture. The description, 
if in a bill of particulars, is sufficient if the defendant is thereby sufficiently informed 
of the identity of the words or picture concerning which the averment is made so as to 
enable him to prepare his defense. 
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SECTION 160. MEANING OF WORDS AND PHRASES. 


The words and phrases used in an indictment, information or bill of particulars are 
to be construed according to their usual acceptation, except that words and phrases 
which have been defined by law or which have acquired a legal significance are to be 
construed according to their legal signification. 


SECTION 161. ALLEGATION OF PRIOR CONVICTIONS. 


No indictment or information shall contain an allegation of a prior conviction of the 
defendant unless such allegation is necessary to charge the offense under section 144. 


SECTION 162. PRIVATE STATUTES. 


In referring in an indictment or information to a private statute or a right derived 
therefrom it is sufficient to refer to the statute by its title and the day of its passage or 
in any other manner which identifies the statute, and the court shall thereupon take 
, judicial notice thereof. 


SECTION 163. JUDGMENTS. 


In referring in an indictment or information to a judgment or information of, or a 
proceeding before, any court or official, civil or military, it is unnecessary to allege the 
facts conferring jurisdiction on such court or official, but it is sufficient to allege 
generally that such judgment or determination was given or made or such proceedings 
had, in such manner as identifies the judgment, determination or proceeding. 


SECTION 164. EXCEPTIONS. 


No indictment or information for an offense created or defined by statute shall be 
invalid or insufficient merely for the reason that it fails to negative any exception, 
excuse or proviso contained in the statute creating or defining the offense. 


SECTION.165. ALTERNATIVE OR DISJUNCTIVE ALLEGATIONS . 


No indictment or information for an offense which may be committed by the doing 
of one or more of several acts, or by one or more of several means, or with one or more 
of several intents, or with one or more of several results, shall be invalid or insufficient 
for the reason that two or more of such acts, means, intents or results are charged in 
the disjunctive or alternative. 


SECTION 166. INDIRECT ALLEGATIONS. 


No indictment or information shall be invalid or insufficient for the reason that 
it alleges indirectly and by inference or by way of recital any matters, facts or circum- 
stances connected with or constituting the offense. 


SECTION 167. LIBEL. 


No indictment or information for libel shall be invalid or insufficient for the reason 
that it does not set forth extrinsic facts for the purpose of showing the application to 
the party alleged to be libelled of the defamatory matter on which the indictment is 
founded. 


SECTION 168. PERJURY AND KINDRED OFFENSES. 


No indictment or information for perjury, or for subordination of, soliciation of, 
conspiracy or attempt to commit perjury shall be invalid or insufficient for the reason 
that it does not set forth any part of the records or proceedings with which the oath 
was connected, or the commission or authority of the court or other official before 
whom the perjury was committed or was to have been committed, or the form of the 
oath or affirmation, or the manner of administering the same. 


SECTION 169. OFFENSES DIVIDED INTO DEGREES, 

In an indictment or information for an offense which is divided into degrees it is 
sufficient to charge that the defendant committed the offense without specifying the degree. 
SECTION 170. REPUGNANCY. 


No indictment or information that charges an offense in accordance with the pro- 
visions of section 144 shall be invalid or insufficient because of any rep gnant allegation 
contained therein. 


SECTION 171. SURPLUSAGE. 


Any allegation unnecessary under existing law or under the provisions of this 
chapter may, if contained in an indictment, information or bill of particulars, be dis- 
regarded, as surplusage. 
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SECTION 172. DEFECTS, VARIANCES AND AMENDMENT. 


(1) No indictment or information that charges an offense in accordance with the 
provisions of section 144 shall be invalid or insufficient because of any defect or im- 
perfection in, or omission of, any matter of form only, or because of any miswriting, 
misspelling or improper English, or because of the use of sign, symbol, figure or abbrevia- 
tion, or because of any similar defect, imperfection or information or bill of particulars 
to be amended in respect to any such defect, imperfection or omission. 

(2) No variance between those allegations of an indictment, information or bill of 
particulars, which state the particulars of the offense, whether amended or not, and the 
evidence offered in support thereof, shall be ground for the acquittal of the defendant. 
The court may at any time cause the indictment, information or bill of particulars to 
be amended in respect to any such variance, to conform to the evidence. 

(3) No indictment shall be quashed or judgment arrested or new trial be granted on 
account of any defect in the form of the indictment or information, or of misjoinder 
of offenses or for any cause whatsoever, unless the court shall be of the opinion that 
the indictment is so vague, indistinct and indefinite as to mislead the accused and em- 
barrass him in the preparation of his defense or expose him after conviction or acquittal 
to substantial danger of a new prosecution for the same offense. 


SECTION 173. INTERPRETATION OF THE ACT. 


Nothing contained in this chapter shall be construed as to make invalid or insufficient 
any indictment or information which would have been valid and sufficient under the law 
existing at the date of the enactment of this chapter. 


SECTION 174. FORMS FOR SPECIFIC OFFENSES. 
The following forms may be used in the cases in which they are applicable. 

Affray—A. B. and C. D. made an affray. 

Assault—A. B. assaulted C. D. 

Assault and Battery—A. B. committed an assault and battery upon C. D. 

Assault with Intent—A. B. assaulted C. D. with intent to murder him (or kill, or 
rob, or maim him, as the case may be.) 

Arson—A. B. committed arson by burning the dwelling house of C. D. 

Attempt—A. B. attempted to steal from C. D.; A. B. attempted to commit larceny of 
the goods of C. D.; A. B. attempted to commit burglary of a dwelling of C. D. 

Burglary—A. D. committed burglary of the dwelling of C. D. 

Conspiracy—A. B. and C. D. conspired together to murder E. F. (or to steal the proper- 
ty of E. F., or to rob E. F.). 

Forgery—A. B. forged a certain instrument purporting to be a promissory note (or 
describe the instrument or give its tenor or substance). 

Larceny—A. B. stole from C. D. one horse. 

Libel—A. B. published a libel concerning C. D. in the form of a letter (book, picture, 
or as the case may be), (the particulars should specify the pages and lines constituting 
the libel, when necessary, as where it is contained in a book or pamphlet.) 

Murder—A. B. murdered C. D. 

Manslaughter—A. B. unlawfully killed C. D. 

Perjury—A. B. committed perjury by testifying as follows: (set forth the testimony). 

Rape.—A. B. raped (ravished) C. D. 

Robbery—A. B. robbed C. D. 


SECTION 175. DISCLOSING THE FINDING OF AN INDICTMENT OR THE FILING OF 
AN INFORMATION FORBIDDEN. 


No grand juror or official of any court shall, except in the performance of his official 
duty, disclose the fact that an indictment has been found or an information filed against 


any person for an offense, unless such person is in custody or has been admitted to 
bail for such offense. 


SECTION 176. FILING AND RECORDING OF THE INDICTMENT OR INFORMATION. 
When an indictment has been presented by the grand jury or an information filed 

by the prosecuting attorney, it shall be filed by the clerk of the court, and transcribed 

in a book kept for that purpose. In such case the clerk shall certify in the book that 


he has compared the transcription with the original, and that the transcription is a true 
copy of the original. 


SECTION 177. INSPECTION OF INDICTMENT, INFORMATION AND RECORD. 


All indictments, informations, and the records thereof shall be in the custody of 
the clerk of the court to which they are presented, and shall not be inspected by any 
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person other than the judge, the clerk, the attorney-general and the prosecuting attorney 
until the defendant is in custody or has been admitted to bail. 


SECTION 178. INDICTMENT OR INFORMATION LOST, MISLAID, ete—COPY MAY BE 
USED. 

When an indictment or information, filed as provided for in section 176 has been 

so mutilated or obliterated as to be illegible, or has been lost, mislaid, destroyed, stolen 

or for any other reason cannot be produced at the arraignment or trial of the defendant, 


he may be arraigned and tried on a copy thereof taken from the clerk’s book and certi- 
fied by the clerk. 


SECTION 179. COPY OF INDICTMENT OR INFORMATION TO BE FURNISHED DE- 
FENDANT. 


Every person who has been indicted or informed against for an offense shall be fur- 
nished with a copy of the indictment or information together with the indorsements 
thereon at least twenty-four hours before he is required to plead thereto, and he shall 
not be required to plead to such indictment or information if it has not been so fur- 
nished to him. A failure to furnish such copy shall not affect the validity of any sub- 
sequent proceeding against the defendant if he pleads to the indictment or information. 


SECTION 180. NAMES OF WITNESSES TO BE ENDORSED ON INDICTMENT OR IN- 
FORMATION. 


When an indictment or information is filed, the names of all the witnesses or de- 
ponents on whose evidence the indictment or information was based shall be endorsed 
thereon before it is presented, and the prosecuting attorney shall endorse on the indict- 
ment or information at such time as the court may by rule or otherwise prescribe the 
names of such other witnesses as he purposes to call. A failure to so endorse the said 
names shall not affect the validity or sufficiency of the indictment or information, but 
the court in which the indictment or information was filed shall, upon application of the 
defendant, direct the names of such witnesses to be endorsed. No continuance shall be 
allowed because of the failure to endorse any of the said names unless such application 


was made at the earliest opportunity and then only if a continuance is necessary in the 
interest of justice. 


Chapter 7——PROCESS UPON INDICTMENT AND INFORMATION. 


SECTION 181. WARRANT TO BE ISSUED ON INDICTMENT OR INFORMATION. 


When an indictment has been found or an information filed against a person charging 
him with the commission of an offense, if he is not in custody or at large on bail for the 
offense charged, the court or a judge thereof shall, subject to the provisions of section 
182, direct the clerk to issue either immediately or when so directed by the prosecuting 
attorney a warrant of arrest to secure the presence of such person to answer the indict- 
ment or information. The warrant may be reissued from time to time by order either of 
the court, judge or prosecuting attorney. 


SECTION 182 SUMMONS MAY BE ISSUED FOR AN INDIVIDUAL—WHEN. 


When an indictment has been found or an information filed against a person charging 
a misdemeanor only, if he is not in custody or at large on bail for the offense charged, 
the court or a judge thereof shall direct the clerk to issue a summons instead of a war- 


rant, if the court or judge has reasonable ground to believe that the person will appear 
in response to a summons. 


SECTION 183. SUMMONS TO BE ISSUED WHEN DEFENDANT IS A CORPORATION. 


When an indictment has been found or an information filed against a corporation the 
court or a judge thereof shall direct the clerk to issue a summons to secure its appearance 
to answer the indictment or information. 


SECTION 184. DIRECTION AND EXECUTION OF WARRANT AND SERVICE OF SUM- 
MONS. 


The warrant shall be directed and executed in accordance with the provisions of sec- 


tion 4. The summons shall be served in accordance with the provisions of section 13 
or 16. 


SECTION 185. DISPOSITION OF DEFENDANT UPON ARREST. 


If the defendant is not bailable in respect of the offense designated in the warrant 
then upon being arrested he shall be immediately delivered into the custody of the 
sheriff of the county in which the indictment or information is filed. If the defendant is 
bailable the court or a judge thereof upon directing that the warrant be issued may fix 
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the amount of bail; in which case an endorsement shall be made on the warrant, and 
signed by the clerk, to the following effect: The defendant is to be admitted to bail in 
the sum of Dollars. 


SECTION 186. ORDER FOR, AND RELEASE OF DEFENDANT ON GIVING BAIL. 


The order for the release of the defendant on bail and such release shall be subject 
to the provisions of chapter 3. 


Chapter 8—ARRAIGNMENT. 


SECTION 187. ARRAIGNMENT OF DEFENDANT—-HOW MADE. 


When an indictment has been found or an information filed against a person, he 
shall, before he is put on trial for the offense charged, be arraigned by having the charge 
stated to him by the State Attorney or County Solicitor, as the case may be, in open 
court and by being called upon to plead thereto. If the defendant so demands before he 
pleads, the indictment or information shall be read to him by the State Attorney or 
County Solicitor. An entry of the arraignment shall be made of record. 


SECTION 188. ARRAIGNMENT OF JOINT DEFENDANTS. 


Defendants who are jointly charged in an indictment or information may be arraigned 
separately or together in the discretion of the court. 


SECTION 189. WHERE DEFENDANT ARRAIGNED. 


The defendant shall be arraigned in the court in which the indictment or information 
is filed, unless before arraignment the cause has been removed to another court, in which 
case he shall be arraigned in that court. 


SECTION 190. FAILURE TO ARRAIGN AND IRREGULARITY OF ARRAIGNMENT—EF 
FECT OF. 
Neither a failure to arraign nor an irregularity in the arraignment shall affect the 
validity of any proceeding in the cause if the defendant pleads to the indictment or in- 
formation or proceeds to trial without objection to such failure or irregularity. 


Chapter 9—MOTION TO QUASH AND PLEAS. 


SECTION 191. TIME TO MOVE TO QUASH OR PLEAD. 


Upon being arraigned the defendant shall immediately, unless the court grants him 
further time, either move to quash the indictment or information or plead thereto, or 


do both. If he moves to quash, without also pleading, and the motion is withdrawn or 
overruled he shall immediately plead. 


SECTION 192. STANDING MUTE OR PLEADING EVASIVELY—FAILURE OF A CORPO- 
RATION TO APPEAR, 


If the defendant is a corporation and fails to appear or if any defendant stands mute 
or pleads evasively a plea of not guilty shall be entered of record. 


SECTION 193. CERTAIN PLEAS ABOLISHED—MOTION TO QUASH SUBSTITUTED. 
Demurrers to the indictment or information and all pleas other than the pleas of 
guilty and not guilty are hereby abolished. All defenses heretofore available to the de- 
fendant by demurrer, or under any plea other than the plea of not guilty, or by a motion 
to dismiss or quash the indictment or information, and which are available under this 
Code, shall hereafter be taken by a motion to quash the indictment or information or a 


count thereof. 
SECTION 194. MOTION TO QUASH—GROUNDS. 


A motion to quash the indictment or information shall be available only on one or 
more of the following grounds. In the case of: 


(1) Either an indictment or information: 
(a) That it does not charge the defendant with the commission of an offense. 
(b) That the court has ordered a bill of particulars under the provisions of section 
145 and the prosecuting attorney fails to furnish a sufficient bill. 
(c) That the defendant is misnamed in the indictment or information. In such case 


if his true name is inserted, or if he refuses to give his true name, the motion shall be 
overruled. 


(d) That the indictment or information contains a statement of matter which con- 
stitutes a legal justification of the offense charged, or other legal bar to the prosecution. 
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(e) That it appears from a bill of particulars furnished under the provisions of 
section 145 that the particulars stated do not constitute the offense charged in the in- 
dictment or information, or that the defendant did not commit that offense, or that a 
prosecution for that offense is barred by the statute of limitations. If the prosecuting 
attorney shall furnish another bill of particulars which so states the particulars as to 
make it appear that they constitute the offense charged and that the offense was com- 
mitted by the defendant, and that it is not barred by the statute of limitations, the motion - 
shall be overruled. 


(f) That the defendant has been convicted or in jeopardy of conviction or acquitted 
of the offense charged. 


(g) That the defendant has been pardoned of the offense charged. 
(h) That the court trying the cause has no jurisdiction of the offense charged or of 
the person of the defendant. 


(i) That the defendant has been granted immunity by law from prosecution in the 
cause. 


(2) An Indictment 


(a) That a person, other than a grand juror, was present while the grand jurors 
were deliberating or voting and there is reasonable cause to believe that the defendant 
was in fact prejudiced thereby. 

(b) That the requisite number of grand jurors did not concur in finding the indict- 
ment. 

(c) That the grand jury had no authority to inquire into the offense charged. 

(3) An Information 


(a) That an information was filed contrary to the provision of section 106. 


(b) That the provisions of section 143 were not complied with. If, on the hearing 
of the motion, the prosecuting attorney — with the provisions of the said section, 
the motion shall be overruled. 

(c) That the prosecuting attorney had no authority to file the information. 

If a motion to quash is based on an alleged defect in the indictment or information 


which can be cured by amendment the court shall order the amendment to be made and 
shall overrule the motion. 


SECTION 195. MOTION TO QUASH—FORM AND CONTENTS—FAILURE TO STATE OB- 
JECTION—ENTRY OF RECORD—FAILURE TO RECORD. 


The motion to quash shall be in writing signed by the defendant or his attorney. 
It shall specify distinctly the ground of objection relied on and the court shall hear no 
objection other than that stated in the motion. It shall be entered of record but a failure 
to so enter it shall not affect the validity of any proceeding in the cause. 


SECTION 196. CONTENTS OF THE MOTION TO QUASH WHEN BASED ON FORMER 
CONVICTION OR ACQUITTAL OR FORMER JEOPARDY. 

If the ground of the motion to quash is former conviction or former jeopardy of 
conviction or former acquittal of the defendant of the same offense the motion shall 
state the name under which the defendant was convicted or in jeopardy of conviction or 
acquitted, the name of the court in which he was convicted or in jeopardy or acquitted and 
the date and place of such conviction or jeopardy or acquittal. 


SECTION 197. CONTENTS OF THE MOTION TO QUASH WHEN BASED ON A PARDON. 


If the ground of the motion to quash is a pardon the motion shall state the name 
under which the defendant was pardoned, the name and title of the official granting the 
pardon and the date of said pardon. 


SECTION 198. CONTENTS OF THE MOTION TO QUASH WHEN BASED ON IMMUNITY. 
If the ground of the motion to quash is the immunity of the defendant from prose- 

cution the motion shall state the facts upon which immunity is claimed. 

SECTION 199. MOTION TO QUASH—WHEN HEARD. 


The motion to quash shall be heard immediately on its being made unless, for a 
good cause, the court postpones the hearing. 


SECTION 200. ORDER UPON THE MOTION TO QUASH—ENTRY THEREOF—FAILURE 
TO ENTER. 


The order of the court quashing the indictment or information or overruling the 
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motion to quash the indictment or information shall be entered of record; but a failure 
to make such entry shall not affect the validity of any proceedings in the cause. 


SECTION 201. EFFECT OF SUSTAINING THE MOTION TO QUASH. 


If the motion to quash is sustained the court may order that another information be 
filed or that the matter be again submitted to a grand jury, or if the matter is such that 
an information might have been filed against the defendant if he had not been indicted, 
that an information be filed for the offense charged in the indictment. If one of the 
aforementioned orders is made the defendant, if in custody, shall remain so unless he shall 
be admitted to bail. If such order is not made or if having been made a new indictment 
is not found by the same or the next succeeding grand jury having authority to inquire 
into the offense, or another information not filed within a time to be specified in the 
order, or within such further time as the court may allow for good cause shown, the 
defendant, if in custody, shall be discharged therefrom, unless he is in custody on some 
other charge; if he has been released on bail he and his sureties are exonerated and if 
money or bonds have been deposited as bail such money or bonds shall be refunded. 


SECTION 202. ORDER SUSTAINING THE MOTION TO QUASH NOT A BAR TO ANOTHER 
PROSECUTION—EXCEPTIONS. 


An order sustaining the motion to quash is not a bar to another prosecution for the 
same offense unless the motion was based on the grounds specified in section 194 sub- 
section 1, clause (f), (g) or (i). 


SECTION 203. FAILURE TO MOVE TO QUASH—EFFECT OF—EXCEPTIONS. 

If the defendant does not move to quash the indictment or information before or at 
the time he pleads thereto he shall be taken to have waived all objections which are 
grounds for a motion to quash except those which are also grounds for a motion in arrest 
of judgment. If, however, the defendant learns after he has pleaded or has moved to 
quash on some other ground that the offense with which he is now charged is an offense 
for which he has been pardoned, or of which he as been convicted or acquitted or been 
in jeopardy or for which he has been granted immunity the court may in its discretion 
entertain at any time before verdict a motion to quash on the ground of such pardon, 
conviction, acquittal, jeopardy or immunity. 


SECTION 204. FORM OF PLEA—FAILURE TO ENTER OF RECORD. 


Every plea shall be pleaded orally in open court and shall be immediately entered 


of record; but a failure so to enter it shall not affect the validity of any proceeding in 
the cause. 


SECTION 205. PLEA OF GUILTY—PRESENCE OF DEFENDANT. 


Except where the defendant is a corporation, a plea of guilty to a charge of felony 
shall not be accepted unless the defendant is present. 


SECTION 206. PLEA OF GUILTY—DUTY OF COURT. 


Where the defendant is not represented by counsel the court shall not accept a plea 
of guilty until it shall have explained to the defendant the consequences of such plea; 


but a failure of the court to explain the consequences of the plea shall not affect the 
validity of any proceedings in the cause. 


SECTION 207. OFFENSES OF WHICH DEFENDANT MAY PLEAD GUILTY. 


The defendant may plead guilty to an indictment or information for any offense; but 
the court may refuse to accept the plea and may order a plea of not guilty to be entered 
of record. 


SECTION 208. PLEA OF GUILTY OF LESSER OFFENSE OR LESSER DEGREE. 

The defendant, with the consent of the court and of the prosecuting attorney, may 
plead guilty cf any lesser offense than that charged which is included in the offense 
charged in the indictment or information, or of any lesser degree of the offense charged. 


SECTION 209. EFFECT OF PLEA OF GUILTY OF AN OFFENSE DIVIDED INTO DE- 
GREES. 
Where an indictment or information charges an offense which is divided into degrees, 
without specifying the degree, a plea of guilty which does not specify any degree is a 
plea of guilty of the highest degree of the offense charged. 


SECTION 210. PLEA OF GUILTY OF AN OFFENSE DIVIDED INTO DEGREES—DE- 
TERMINATION OF THE DEGREE. 


Where an indictment or information charges an offense which is divided into de- 
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grees without specifying the degree, if the defendant pleads guilty generally the court 
‘shall, before accepting the plea, examine witnesses to determine the degree of the of- 
fense of which the defendant is guilty. 


SECTION 211. PLEA OF GUILTY—DETERMINATION OF PUNISHMENT. 


Where the defendant pleads guilty to an indictment or information, if the court 
accepts the plea and has discretion as to the punishment for the offense, it may hear | 
witnesses to determine what punishment shall be imposed. 


SECTION 212. PLEA OF GUILTY—WITHDRAWAL OF. 


The court may in its discretion at any time before sentence permit a plea of guilty 
to be withdrawn and, if judgment of conviction has been entered thereon, set aside such 
judgment, and allow a plea of not guilty, or, with the consent of the prosecuting attorney, 
allow a plea of guilty of a lesser included offense, or of a lesser degree of the offense 
charged, to be substituted for the plea of guilty. 


SECTION 218. PLEA OF GUILTY—BEFORE INDICTMENT OR INFORMATION FILED. 

If a person who has been held to answer for an offense desires to plead guilty there- 
to before he has been informed against he may so inform the court having jurisdiction of 
the offense, whereupon the court shall direct the prosecuting attorney to file an in- 
formation charging the defendant with such offense, and, upon the filing of such infor- 
mation, and arraignment thereon, the defendant may plead guilty thereto. 


SECTION 214. PLEA OF GUILTY—AFTER INDICTMENT OR INFORMATION FILED. 


If a person who has been indicted or informed against for an offense, but who has 
not been arraigned, desires to plead guilty thereto, he may so inform the court having 
jurisdiction of the offense, and such court, shall, as soon as convenient, arraign the de- 
fendant and permit him to plead guilty to the indictment or information. 


SECTION 215. PLEA OF NOT GUILTY—ITS OPERATION IN DENIAL. 


A plea of not guilty is a denial of every material allegation in the indictment or 
information. 


SECTION 216. PLEA OF NOT GUILTY—NOTICE OF SPECIAL MATTER—EFFECT OF 
FAILURE TO GIVE SUCH NOTICE. 


Whenever a defendant pleads not guilty and proposes to offer in his defense testi- 
mony to establish an alibi on behalf of the defendant, or the insanity of such defendant 
either at the time of the alleged offense or at the time of trial, such defendant shall at 
the time of arraignment or within ten days thereafter but not less than four days be- 
fore the trial of such cause, file and serve upon the prosecuting attorney in such cause 
a notice in writing of his intention to claim such defense, and in case of a claimed 
alibi such notice shall include specific information as to the place at which the accused 
claims to have been at the time of the alleged offense. 


In the event of the failure of the defendant to file the written notice prescribed in 


this section, the court may, in its discretion, exclude evidence offered by such de- 


fendant for the purpose of establishing an alibi or the insanity of such defendant as set 
forth herein. 


SECTION 217. FAILURE TO ENTER PLEA—EFFECT OF. 

The fact that the defendant did not plead shall not affect the validity of any pro- 
ceeding in the cause if the defendant proceeds to trial without a plea. 
SECTION 218. TIME TO PREPARE FOR TRIAL. 


After a plea of not guilty the defendant is entitled to a reasonable time to prepare 
for trial. 


Chapter 10.—JURISDICTION AND VENUE. 


SECTION 219. OFFENSE COMMITTED ELSEWHERE BUT CONSUMMATED HERE. 


When the commission of an offense committed elsewhere is consummated within the 
boundaries of this State, the offender shall be liable to punishment here, though he was 
out of the State at the commission of the offense charged, if he consummated it in this 
State through the intervention of an innocent or guilty agent, or by any other means proceed- 
ing directly from himself, and the jurisdiction in such case, unless otherwise provided by 
law, shall be in the county in which the offense was consummated. 


SECTION 220. OFFENSE IN OR AGAINST AIRCRAFT. 
Any person who commits an offense in or against any aircraft while it is in flight 
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over this state may be tried in this state. The trial in such case may be in any county 
over which the aircraft passed in the course of such flight. 


SECTION 221. PLACE OF TRIAL GENERALLY. 


In all criminal prosecutions the trial shall be in the county where the offense was 
committed unless otherwise provided in this Code. 


SECTION 222. WHERE ACCESSORY IN ONE COUNTY AND OFFENSE COMMITTED IN 
ANOTHER. 


Where a person in one county aids, abets or procures the commission of an offense 
in another county he may be tried for the offense in either county. 


SECTION 223. WHERE OFFENSE COMMITTED PARTLY IN ONE AND PARTLY IN AN- 
OTHER COUNTY. 


Where several acts are requisite to the commission of an offense, the trial may be 
in any county in which any of such acts occurs. 


SECTION 224. WHERE PERSON IN ONE COUNTY COMMITS OFFENSE IN ANOTHER. 


Where a person in one county commits an offense in another county the trial may 
be in either county. 


SECTION 225. WHERE OFFENSE COMMITTED ON RAILROAD TRAIN OR OTHER VE- 
HICLE. 


Where an offense is committed on a railroad train or other public or private vehicle 
while in the course of its trip the trial may be in any county through which such train 
or other vehicle passed during such trip. 


SECTION 226. WHERE OFFENSE COMMITTED ON VESSEL. 


Where an offense is committed on board a vessel in the course of its voyage, the 
trial may be in any county, through which the vessel passed during such voyage. 


SECTION 227. WHERE INJURY INFLICTED IN ONE COUNTY AND DEATH OCCURS 
IN ANOTHER. 


Where a person inflicts an injury upon another person in one county from which 
the injured person dies in another county, the trial for the homicide may be in either 
county. 


SECTION 228. WHERE STOLEN PROPERTY BROUGHT INTO ANOTHER COUNTY. 


Where a person obtains property by larceny, robbery, false pretenses or embezzle- 
ment in one county and brings the property so obtained into any other county or counties, 
he may be tried in the county in which he obtains the property or in any other county into 
which he brings it. 


SECTION 229. CONVICTION OR ACQUITTAL IN ONE COUNTY BAR TO PROSECUTION 
IN ANOTHER. 


Where a person may be tried for an offense in two or more counties, a conviction 
or acquital of the offense in one county shall be a bar to a prosecution for the same 
offense in another county. 


Chapter 11—CHANGE OF JUDGE AND REMOVAL OF CAUSE. 


SECTION 230. CHANGE OF JUDGE. 


On a prosecution by indictment or information the State or Defendant may apply for 
a change of judge on the ground that a fair and impartial trial cannot be had, because 


(a) That the judge before whom the case is pending, or some person related to the judge. 
by consanguinity or affinity within the third degree is a party thereto or is interested in the 
result thereof or that the judge is related to an attorney of record in said cause by con- 
sanguinity or affinity within the third degree, or that the judge is a material witness for 
either the State or the Defendant. ; 


(b) That the judge of the court is either biased or prejudiced for or against either the 
State or the defendant. 


SECTION 231. APPLICATION FOR CHANGE OF JUDGE — HOW MADE. 


The application for change of judge shall be in writing and shall be presented in open 
court and then filed. It shall state the ground on which it is based. When made by the 
State it shall be verified by affidavit of the prosecuting attorney. When made by the de- 
fendant it shall be verified by his affidavit and shall also be accompanied by a certificate 
of counsel of record that it is made in good faith. 
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SECTION 232. APPLICATION FOR CHANGE OF JUDGE — WHEN MADE. 
The application for change of judge shall be made not less than ten (10) days before 


the time the cause is called for trial, Except, for good cause shown, the Court may in his 
discretion consider such application if made at any time. 


SECTION 233. DUTY OF JUDGE UPON APPLICATION FOR CHANGE OF JUDGE. 
; When application is made to a judge for change of judge, if based on grounds set out 
in paragraph (a) section 230, the judge shall proceed to hear the evidence in support or 
opposition of said motion, and grant or deny same according to the facts. 

If said application is based on paragraph (b) section 230, the judge shall proceed no fur- 
ther in the cause, but a judge who is competent to act shall be substituted for him, provided 
that if an affidavit of bias or prejudice be submitted to said substitute judge so appointed un- 
der paragraph (b), the said judge shall proceed to inquire into the truth of said affidavit and 
grant or deny same according to the facts. 


SECTION 234. REMOVAL OF CAUSE. 


On a prosecution by indictment or information the State or the defendant may apply 
for removal of the cause on the ground that a fair and impartial trial can not be had for any 
reason other than the interest or prejudice of the trial judge. 


SECTION 235. APPLICATION FOR REMOVAL OF CAUSE — HOW AND WHEN MADE. 

The application for removal of the cause shall be in writing and shall be filed not less 
than ten (10) days before the trial of said cause unless good cause be shown for the failure 
to so file same within such time. It shall state the ground or grounds on which it is based 
and shall also state the fact or facts constituting the ground or grounds. When made by the 
State, it shall be verified by affidavit of the prosecuting attorney; when made by the de- 
fendant, it shall be verified by his affidavit and when the defendant is represented by coun- 
sel, said affidavit shall be accompanied by a certificate of counsel of record that said affi- 
davit and application are made in good faith. 


SECTION 236. SERVICE OF COPY OF APPLICATION FOR REMOVAL OF CAUSE. 


Upon the filing of an application for removal of the cause a copy thereof and a copy 
of any supporting affidavit shall be served upon the other party prior to the hearing of the 
application. 


SECTION 237. DUTY OF JUDGE UPON APPLICATION FOR REMOVAL OF CAUSE. 


Where the application is made for removal of the cause the court shall hear the appli- 
cation and shall either grant or refuse it after considering the facts set forth therein and 
the affidavit accompanying it and any other affidavits or counter affidavits that may be 
filed after hearing any witness produced by either side. If the court grants the application 
it shall make an order removing the cause to the proper court of some other convenient 
county where a fair and impartial trial can be had. 


SECTION 238. PROCEEDINGS ON REMOVAL, IF DEFENDANT IS IN CUSTODY. 


If the defendant is in custody, the order shall direct that he be forthwith delivered 
to the custody of the sheriff of the county to which the cause is removed. 


SECTION 239. ORDER OF REMOVAL—RECORDING AND TRANSMISSION. 


The clerk shall enter on the minutes the order of removal and shall transmit to the 
court to which the cause is removed a certified copy of the order of removal and of the 
record and proceedings and of the undertakings of the witnesses and of the accused, if any. 


SECTION 240. DUTY OF WITNESSES. 


: Where the cause is removed to another court the witnesses who have entered into 
undertakings to appear at the trial shall, on notice of such removal, attend the court to 
which the cause is removed at the time specified in the order of removal. A failure so to 
attend shall work a forfeiture of the undertaking. 


SECTION 241. PROCEEDINGS WHERE SEVERAL DEFENDANTS. 


If there are several defendants and an order is made removing the cause on the 
application of one or more but not all of them, the other defendants shall be tried and 
all proceedings had against them in the county in which the cause is pending in all respects 
as if no order of removal had been made as to any defendant. 


SECTION 242. DUTY OF COURT TO WHICH CAUSE REMOVED. 


The court to which the cause is removed shall proceed to trial and judgment therein 
as if the cause had originated in such court. If it is necessary to have any of the 
original pleadings or other papers before such court, the court from which the cause is 
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removed shall at any time upon application of the prosecuting attorney or the defendant 


order such papers or pleadings to be transmitted by the clerk, a certified copy thereof 
being retained. 


Chapter 12.—WAIVER OF JURY TRIAL. 


SECTION 243. WHEN TRIAL BY JURY MAY BE WAIVED. 


In all cases except where a sentence of death may be imposed trial by a jury may 


be waived by the defendant. Such waiver shall be made in open court and entered on the 
minutes. 


Chapter 13—TRIAL JURY. 


SECTION 244. RIGHT TO CHALLENGE. 
The State or the defendant may challenge the panel or an individual juror. 


SECTION 245. GROUND FOR CHALLENGE TO PANEL. 
A challenge to the panel may be made only on the ground that the jurors were not 
selected or drawn according to law. 
SECTION 246. CHALLENGES TOPANEL BEFORE CHALLENGES TO INDIVIDUAL JUROR. 
Challenges to the panel shall be made and decided before any individual juror is 
examined, unless ordered by the court. 
SECTION 247. HOW CHALLENGE TO PANEL TO BE MADE. 
A challenge to the panel shall be in writing and shall specify the facts constituting 
the ground of challenge. 
SECTION 248. HOW CHALLENGE TO PANEL TO BE TRIED. 
Challenges to the panel shall be tried by the court. 


SECTION 249. EXAMINATION OF WITNESSES UPON CHALLENGE TO PANEL. 


Upon the trial of a challenge to the panel the witnesses shall be examined on oath 
by the court and may be so examined by either party with the permission of the court. 


SECTION 250. EFFECT OF SUSTAINED CHALLENGE TO PANEL. 


If the challenge to the panel is sustained, the court shall discharge the panel. If the 
challenge is not sustained, the individual jurors shall be called. 


SECTION 251. EXAMINATION OF JURORS. 


(1) The jurors shall be sworn, either individually or collectively, as the court may 
decide, to answer truthfully all questions put to them regarding their competence to 
serve as jurors. The court shall then examine each juror individually, except that, with 
the consent of both parties, it may examine the jurors collectively. The court in its dis- 
cretion may permit either party to question a juror and each party may also submit ques- 
tions to the court which in its discretion it may ask a juror. 

(2) If the court after the examination of any juror is of the opinion that he is in- 
competent the court shall excuse him from the trial of the cause. If, however, the court 
does not excuse the juror, either party may then challenge him, as hereinafter provided. 


SECTION 252. GROUNDS FOR CHALLENGE TO INDIVIDUAL JURORS FOR CAUSE. 
A challenge for cause to an individual juror may be made only on the ground: 
(a) That the juror has not the qualifications required by law. 


(b) That the juror is of unsound mind’ or has such defect in any organ of the body 
as renders him incapable of performing the duties of a juror. 


(c) That the juror entertains such conscientious convictions as would preclude his 
finding the defendant guilty. 


(d) That the juror served on the grand jury which found the indictment or on a 
coroner’s jury which inquired into the death of a person whose death is the subject of 
the indictment or information. 


(e) That the juror served on a jury formerly sworn to try the defendant on the 
same charge. 


(f) That the juror served on a jury which has tried another person for the offense 
charged in the indictment or information. 


(g) That the juror served as a juror in a civil action brought against the defendant 
for the act charged as an offense. 
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(h) That the juror is a party adverse to the defendant in a civil action, or has com- 
plained against or! been accused by him in a criminal prosecution. 


(i) That the juror is related by blood or marriage within the fourth degree to the 
defendant or to the person alleged to be injured by the offense charged or on whose 
complaint the proscution was instituted. 

(j) That the juror has a state of mind in reference to the cause or to the defendant - 
or to the person alleged to have been injured by the offense charged, or to the person on 
whose complaint the prosecution was instituted, which will prevent him from acting with 
impartiality; but the formation of an opinion or impression regarding the guilt or inno- 
ecnce of the defendat shall not of itself be sufficient ground of challenge to a juror, 
if he declares, and the court is satisfied, that he can render an impartial verdict according 
to the evidence. 


(k) That the juror was a witness either for the State or the defendant on the pre- 
liminary examination or before the grand jury or is to be a witness for either party at 
the trial. 


(1) That the juror is one of the suretiess on defendant’s bail bond in the cause. 


SECTION 253. WHEN CHALLENGE TO INDIVIDUAL JUROR TO BE MADE. 


A challenge to an individual juror may be made only before the juror is sworn to try 
the cause, except that the court may for good cause permit it to be made after the 
juror is sworn but before any evidence is presented . 


SECTION 254. HOW CHALLENGE TO INDIVIDUAL JUROR TO BE MADE. 


A challenge to an individual juror may be oral. When a juror is challenged for 
cause the ground for challenge shall be stated. 


SECTION 255. HOW CHALLENGE TO INDIVIDUAL JUROR TO BE TRIED. 
Challenges to an individual juror shall be tried by the court. 


SECTION 256. EXAMINATION OF WITNESS ON TRIAL OF CHALLENGE TO INDIVIDUAL 
JUROR 


Upon the trial of a challenge to an individual juror for cause the juror challenged 
and any other material witnesses produced by the parties shall be examined on oath by 
the court and may be so examined by either party with the permission of the court. 


SECTION 257. NUMBER OF PEREMPTORY CHALLENGES. 


The State and the defendant shall each be allowed the following number of peremp- 
tory challenges: 


(a) Ten, if the offense charged is punishable by death or imprisonment for life. 


(b) Six, if the offense charged is a felony not punishable by death or imprisonment 
for life. 


(c) Three, if the offense charged is a misdemeanor. 


SECTION 258. NUMBER OF PEREMPTORY CHALLENGES WHERE SEVERAL DE- 
FENDANTS. 


If two or more defendants are jointly tried each defendant shall be allowed the number 
of peremptory challenges specified in section 257 and in such case the State shall be allowed 
as many challenges as are allowed to all of the defendants. 


SECTION 259. EFFECT OF SUSTAINING CHALLENGE TO INDIVIDUAL JUROR. 


If a challenge to an individual juror is sustained he shall be discharged from the trial 
of the cause. 


SECTION 260. ALTERNATE JURORS. 


Whenever in the opinion of the court the trial is likely to be a protracted one, the court 
may immediately after the jury is impanelled and sworn, direct the calling of one or two 
additional jurors, to be known as “alternate jurors.” Such jurors shall be drawn from the 
same source, and in the same manner, and have the same qualifications as regular jurors, 
and be subject to examination and challenge as such jurors, except that each party shall Le 
allowed one additional peremptory challenge for each alternate juror. The alternate jurors 
shall take the proper oath or affirmation and shall be seated near the regular jurors wit> 
equal facilities, for seeing and hearing the proceedings in the cause, and shall attend at all 
times upon the trial of the cause in company with regular jurors. They shall obey all orders 
and admonitions of the court; and if the regular jurors are ordered to be kept in the custody 
of an officer during the trial of the cause, the alternate jurors shall also be kept with the 
other jurors and, except as hereinafter provided shall be discharged upon final submission 
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of the cause to the jury. If, before the final submission of the cause, a regular juror dies 
or is discharged, the court shall order the alternate juror selected, if there be but one, to 
take his place in the jury box. After an alternate juror is in the jury box he shall be sub- 


ject to the same rules as_the regular juror. If there are two alternates the first selected 
shall be sworn. 


SECTION 261. OATH OF JURORS. 


The following oath shall be administered to the jurors: “You do solemnly swear (or 
affirm) that you will well and truly try the issues between the State of Florida and the 
defendant whom you shall have in charge and a true verdict render according to the law 
and the evidence, so help you God.” 


If any juror affirms, the clause “So help you God” shall be omitted. 
Chapter 14—PRESENCE OF DEFENDANT. 


SECTION 262. PRESENCE OF DEFENDANT WHEN PROSECUTION FOR FELONY. 


In all prosecutions for a felony the defendant shall be present: 
(a) At arraignment. 
(b) When a plea is made. 
(c) At the calling, examination, challenging, impanelling and swearing of the jury. 
(d) At all proceedings before the court when the jury is present. 
(e) When evidence is addressed to the court out of the presence of the jury for the 
purpose of laying the foundation for the introduction of evidence before the jury. 
(f) At a view by the jury. 
(g) At the rendition of the verdict. 


Provided, however, that upon the beginning of the trial of a defendant upon any 
charge contained in any indictment or information and the defendant being present there- 
at, if said defendant shall thereafter, during the progress of said trial, or before the 
verdict of the jury shall have returned into court, voluntarily, without leave of court first 
had and obtained, absent himself from the presence of the court, the trial of said cause 
or the return of the verdict of the jury in said case shall not thereby be postponed or 
delayed, but said trial, the submission of said case to the jury for verdict, and the 
return of the verdict thereon shall proceed in all respects as though the defendant were 
present in court at all times. 


SECTION 263. WHEN PRESENCE OF DEFENDANT NOT NECESSARY. 


In a prosecution for felony or misdemeanor the defendant may waive his presence during 
the making, hearing of, orruling upon any motion or application addressed to the court, 
or when judgment is rendered thereon. 


SECTION 264. WHEN PRESENCE CF DEFENDANT MAY BE REQUIRED. 


If the presence of the defendant is necessary at any proceeding for the purpose of 
identification, the court may require his presence. 


Chapter 15—DISMISSAL OF PROSECUTION. 


SECTION 265. DISMISSAL OF PROSECUTION—CONTINUANCE OF CASE AND RELEASE 
ON BAIL. 


When a person has been committed to custody to answer for a felony and shall apply 
to the court on the first day of the term to which he has been committed, that he desires 
to be brought to his trial before the end of the term and shall not be indicted or informed 
against at that term unless it appear to the satisfaction of the court that the witnesses 
could not be procured, the court shall set him at liberty upon his giving bail in a reason- 
able penalty to appear at the next term; and if he be not indicted or informed against in the 
second term, unless the attendance of witnesses is prevented by himself, he shall be dis- 
charged from imprisonment; and if he is not tried at or before the third term after his 
examination, he shall be forever discharged from the crime. 


SECTION 266. DISCHARGE ON DISMISSAL OF ACTION, EXONERATION, REFUND. 


If the prosecution is dismissed, as provided for in section 265 the defendant, if in 
custody, shall be discharged therefrom unless he is in custody on some other charge; and if 
an undertaking has been given, he and his sureties are exonerated, and any money or bonds 
which have been deposited as bail shall be refunded. 


; 
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Chapter 16—CONTINUANCE. 


SECTION 267. DEFINITION OF CONTINUANCE. 


A continuance within the meaning of this chapter is the postponement of a cause for 
any period of time. 


SECTION 268. RIGHT TO SPEEDY TRIAL. 

In all criminal prosecutions the State and the defendant shall each have the right 
to a speedy trial. 
SECTION 269. RIGHT TO GRANT CONTINUANCE. 


The court on the application of either party or on its own motion may in its dis- 
cretion for good cause grant a continuance. 


SECTION 270. WHEN APPLICATION FOR CONTINUANCE TO BE MADE. 


An application for continuance may be made only before or at the time the cause is 
called for trial, unless good cause for failure so to apply is shown or unless the ground 
for application arose after the cause was called for trial. 


SECTION 271. FORM OF APPLICATION FOR CONTINUANCE. . 


An application for continuance shall be in writing. The application shall specify the 
ground upon which it is based and shall be signed by the prosecuting attorney or by 
counsel for the defendant, as the case may be, and shall be accompanied by the certificate 
of the signer that it is made in good faith. 


SECTION 272. APPLICATION FOR CONTINUANCE ON GROUND OF ABSENT WITNESS. 
An application for continuance on the ground that a witness is absent shall state: 

(a) That the witness is absent; 

(b) The facts expected to be proved by the witness; 

(c) That the testimony of the witness is material; 

(d) The name and residence of the witness, if known; 

(e) Facts showing that due diligence has been used to obtain the witness; 

(f) Facts showing that the applicant expected to be able to procure the attendance 
of the witness at a specified time. 

(g) That the witness is not absent through the connivance or consent of the appli- 
cant; 


(h) That the applicant believes that the cause cannot be tried with justice to the 
party without the evidence of such witness. 


SECTION 273. HEARING OF APPLICANT AND ACTION THEREON. 


The party applying for a continuance may file affidavits in support of his application, 
and the adverse party may, except as to the facts expected to be proved by the witness, 
thereupon file counter-affidavits. The court in its discretion may require additional 
affidavits or counter-affidavits and shall either grant or refuse the application after con- 
sidering the allegations thereof and any affidavits or counter-affidavits that may be filed. 


SECTION 274. TIME FOR CONTINUANCE. 
No continuance shall be granted for a longer time than the ends of justice require. 


SECTION 275. CONTINUANCE WHERE SEVERAL DEFENDANTS. 


Where there are several defendants and a continuanec is granted on the application of 
one or more but not all defendants, the trial of the other defendants shall proceed unless 
the court orders otherwise. 


Chapter 17—PROCEEDINGS TO DETERMINE MENTAL CONDITION OF DEFENDANT 


SECTION 276. EXAMINATION OF DEFENDANT’S MENTAL CONDITION TO DETERMINE 
WHETHER HE SHALL BE TRIED. 


(1) If before or during the trial the court has reasonable ground to believe that 
the defendant, against whom an indictment has been found or information filed, is in- 
sane, or mentally defective, to the extent that he is unable to understand the proceed- 
ings against him or to assist in his defense, the court shall immediately fix a time for 
a hearing to determine the defendant’s mental condition.* The Court may appoint two 
disinterested qualified experts to examine the defendant with regard to his present mental 
condition and to testify at the hearing. Other evidence regarding the defendant’s mental con- 
dition may be introduced at the hearing by either party. 


. 
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(2) If the court, after the hearing, decides that the defendant is able to understand 
the proceedings and to assist in his defense it shall proceed with the trial. If, however, 
it decides that the defendant through insanity or mental deficiency is not able to under- 
stand the proceedings or to assist in his defense it shall take proper steps to have the 
defendant committed to the proper institution. If thereafter the proper officer of such 
institution is of the opinion that the defendant is able to understand the proceedings 
and to assist in his defense, he shall report this fact to the court which conducted the 
hearing. If the officer so reports, the court shall fix a time for a hearing to determine 
whether the defendant is able to understand the proceedings and to assist in his defense. 
This hearing shall be conducted in ail respects like the original hearing to determine 
defendant’s mental condition. If after this hearing the court decides that the defendant 
is able to understand the proceedings against him and to assist in his defense it shall 
proceed with the trial. If, however, it decides that the defendant is still not able to 


understand the proceedings against him or to assist in his defense it shall recommit 
him to the proper institution. 


SECTION 277. APPOINTMENT OF EXPERT WITNESSES BY COURT. 


Whenever on a prosecution by indictment or information the existence of insanity 
or mental defect on the part of the defendant at the time of the alleged commission of the 
offense charged becomes an issue in the cause, the court may appoint one or more dis- 
interested qualified experts, not exceeding three, to examine the defendant. If the court 
does so, the clerk shall notify the prosecuting attorney and counsel for the defendant 
of such appointment and shall give the names and addresses of the experts so appointed. 
If the defendant is at large on bail, the court in its discretion may commit him to custody 
pending the examination of such experts. The appointment of experts by the court shall 
not preclude the State or defendant from calling expert witnesses to testify at the trial 
and in case the defendant is committed to custody by the court they shall be permitted 
to have free access to the defendant for purposes of examination or observation. The 
experts appointed by the court shall be summoned to testify at the trial and shall be 
examined by the court and may be examined by counsel for the State and the defendant. 


SECTION 278. FEES FOR EXPERT WITNESSES. 


When expert witnesses are appointed by the court as provided in sections 276 and 
277, they shall be allowed such fees as the court in its discretion deems reasonable, hav- 
ing regard to the services performed by the witnesses. The fees so allowed shall be paid 
by the county where the indictment was found or the information filed. 


Chapter 18—CONDUCT OF TRIAL. 


SECTION 279. OFFICIAL COURT REPORTER; APPOINTMENT, QUALIFICATION, TERM 
OF OFFICE AND DUTIES. 


There shall be, whenever the presiding judge or judges shall deem it necessary in 
any judicial circuit in this State, an official court reporter of testimony and proceedings 
in trial at law in the circuits. Such reporter shall be an efficient reporter, experienced 
in reporting judicial proceedings, and shall be appointed by the Governor upon the 
recommendation of the circuit judge or judges of the circuit; Provided, that where by 
law such reporter is also the official reporter of any criminal court of record in any 
county in the circuit such recommendation shall be by the judge or judges of said criminal 
court as well as by the circuit judge or judges. Such reporter when appointed shall hold 
office during the pleasure of the Governor. 

The official court reporter shall, upon the request of the presiding judge, or that 
of the State attorney, or defendant, report the testimony and proceedings, with objections 
made, the ruling of the court, the exceptions taken, and oral or written charges of the 
court in the trial of any criminal case in the circuit court, and the testimony in any 
preliminary hearing when so requested by the circuit judge or State attorney of that 
circuit, and shall report the testimony and proceedings with objections made, the rul- 
ings of the court, the exceptions taken, and oral or written charges of the court in the 


trial of any civil case in said court upon the demand or request of the attorney of either 
party. 


SECTION 280. DEFENDANT AT LARGE ON BAIL APPEARING FOR TRIAL MAY BE 
COMMITTED TO CUSTODY. 

The court in its discretion any time after a defendant who is at large on bail appears 
for trial, may commit him to the custody of the proper official to abide the judgment, 
sentence and any further order of the court. 

SECTION 281. TRIAL WHERE JOINT DEFENDANTS. 
When two cr more defendants are jointly charged with an offense, whether felony 


vie 
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or misdemeanor, they shall be tried jointly, unless the court in its discretion on the motion 
of the prosecuting attorney or any defendant orders separate trials. In ordering separate 
trials, the conrt may order that one or more defendants be each separately tried and the 
others jointly tried or may order that several defendants be jointly tried in one trial 


and the others jointly tried in another trial or trials, or may order that each defendant 
be separately tried. 


SECTION 282. PROCEDURE WHERE OFFENSE COMMITTED OUTSIDE STATE. 

If the jury is discharged on the ground that the court is without jurisdiction because 
it appears that the offense charged was committed outside this state, the court may order 
the defendant to be discharged or may direct that a communication be sent by the clerk 
of the court to the chief executive officer of the state, territory or district where the 
offense was committed and may commit the defendant to custody or admit him to bail, 
for such time as it deems reasonable, to await a requisition for his extradition to such 
state, territory or district. If no requisition is made within the time set by the court 
the defendant shall be discharged, and if he has been admitted to bail, the court shall 
order that the surety or the defendant as the case may be, be exonerated from liability 


on his undetaking, or if money or bonds have been deposited as bail, that such money 
or bonds be returned. 


SECTION 288. PROCEDURE WHERE OFFENSE COMMITTED IN ANOTHER COUNTY. 


If the jury is discharged on the ground that the court is without jurisdiction of 
the offense charged because it appears that it was committed in another county of this 
state and that the court is not empowered by this Code to try such offense, the court 
shall commit the defendant to custody or admit him to bail, for such time as it deems 
reasonable, to await a warrant for his arrest from the proper county. The clerk of the 
court shall forthwith give notice to the prosecuting attorney of the proper county that 
the defendant has been so committed to custody or admitted to bail. If the defendant 
is not arrested on a warrant from the proper county within the time set by the court, 
he shall be discharged, and if he has been admitted to bail, the court shall order 
that the surety or the defendant, as the case may be, be exonerated from liability on 


his undertaking, or if money or bonds have been deposited as bail, that such money or 
bonds be returned. 


SECTION 284. PROCEDURE IF DEFENDANT ARRESTED. 


If the defendant is arrested on a warrant from another county the procedure pro- 
vided by section 7 and 8 shall be had. 


SECTION 285. ONE OF SEVERAL JOINT DEFENDANTS WITNESS FOR CO-DEFENDANT. 
Where two or more defendants are jointly tried, if the court is of the opinion that 
there is not sufficient evidence against a particular defendant to warrant his conviction 
it shall before the evidence for the defense is closed, on the application of counsel for any 
co-defendant if he states that he desires to call such defendant as a witness for the 
co-defendant, direct that the jury render a verdict acquitting such defendant. 


SECTION 286. VIEW BY JURY. 


When, in the opinion of the court, it is proper that the jury should view the place 
where the offense appears to have been committed, or where any other material fact ap- 
pears to have occurred, it may order the jury, in the custody of the proper officer, to 
be conducted in a body to such place; and the officer shall be admonished to permit no 
person to speak to or otherwise communicate with the jury, nor to do so himself, on any 
subject connected with the trial, and to return them into the court-room without unneces- 
sary delay, or at a specified time. The trial judge shall be present and the prosecuting 
attorney and counsel for the defendant may be present at the view by the jury. 


SECTION 287. PROCEDURE IF JUROR DIES OR IS DISCHARGED. 


If, before the final submission of the cause, a juror dies or is discharged by the 
court, and if no alternate jurors have been chosen, as provided by section 260, or if all 
the alternate jurors so chosen have been selected to become regular jurors, a new juror 
may be sworn and the trial begin anew or the jury may be discharged and a new jury 
drawn and impanelled in the discretion of the court. 


SECTION 288. SEPARATION AND DETENTION OF JURORS—ADMONITION BY COURT. 

The court in its discretion may direct that the jurors, when they leave the jury box 
at any time before the cause is finally submitted to them, be permitted to separate or 
be kept together in charge of a proper officer. In either event the court shall admonish 
them that it is their duty, not to converse among themslves, or with any one else, on any 
subject connected with the trial, or to form or express any opinion thereon until the 
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cause is finally submitted to them. If the court permits the jurors to separate it shall 


also admonish the jurors not to view the place where the offense appears to have been 
committed. 


SECTION 289. ADMONITION TO OFFICER IN CHARGE OF JURORS. 


If the jurors are committed to the charge of an officer he shall be admonished by the 
court to keep the jurors together in the place specified by the court and not to permit any 
person to speak to or otherwise communicate with them on any subject connected with 


the trial nor to do so himself, and to return the jurors to the court-room as directed by 
the court. 


SECTION 290. DIRECTING ACQUITTAL OF DEFENDANT. 


If, at the close of the evidence for the state or at the close of all the evidence in the 
cause, the court is of the opinion that the evidence is insufficient to warrant a conviction, 
it may, and on the motion of the defendant shall, direct the jury to acquit the defendant. 


SECTION 291. DUTY OF COURT. 


It shall be the duty of the court to control all proceedings during the trial, and to 
limit the introduction of evidence and the argument of counsel to relevant and material 


matters, with a view to the expeditious and effective ascertainment of the entire truth regard- 
ing the matters involved. 


SECTION 292. CHARGE OF COURT TO JURY, AND REQUEST FOR INSTRUCTIONS. 


The rules of law relative to instructions and to the charge of the court in civil causes 
shall obtain in all criminal cases, except as to the charge in capital cases, which shall be 
wholly in writing, unless such charge is taken by the court reporter, whereupon it shall be 
transcribed by him and filed in said cause, and upon the law of the case only. 

Every charge to a jury shall be oral, except when, in the circuit court, criminal courts 
of record or county court, either party, or his attorney, shall request in writing before the 
evidence is closed that it be in writing, when the judge shall commit it to writing, unless 
such charge is taken by the court reporter, whereupon it shall be transcribed by him and 
filed in said cause. 

When delivered, it shall be filed in the case and become a part of the record. 


If either of the parties, or their attorneys, present to the judge instructions in writing 
on any point of law arising on the trial, it shall be the duty of the judge to declare in 
writing his ruling thereupon as presented, and indorse the same as given or refused. 

Said instructions, as well those given as those denied, shall be signed by the said judge, 


and be by him filed in the case immediately after delivery or refusal, and form a part of 
the record in the case. 


Chapter 19—CONDUCT OF JURY AFTER CAUSE FINALLY SUBMITTED AND VERDICT. 


SECTION 293. RETIREMENT OF JURORS. 


After hearing the charge of the court, the jurors shall retire to the place provided 
for them and consider their verdict. When the court directs a verdict of acquittal the 
jurors shall declare their verdict in open court by having one of their members sign, as 


foreman, a verdict prepared by the clerk of the court in accordance with the Court’s 
instruction. 


SECTION 294. REGULATIONS AS TO JURY. 


After the jury shall have been sworn they shall sit together and hear the proofs 
and allegations in the case, which shall be delivered in public and in the presence of the 
accused; and after hearing such proofs and allegations the jury shall be kept together 
in some convenient place until they agree upon a verdict or are discharged by the court, 
and the sheriff or a bailiff shall be sworn to take charge of the jury. 

The sheriff when required by order of the court shall provide juries with meals and 
lodging, the expense to be taxed against and paid by the State. 


SECTION 295. SEPARATION OF JURORS AFTER SUBMISSION OF CAUS%. 


Unless the jurors have been kept together during the trial the court may, in its dis- 
cretion, after the final submission of the cause, order that the jurors may separate for 
a definite time to be fixed by the court and then reconvene in the court-room before re- 
tiring for consideration of their verdict. 


SECTION 296. SELECTION OF A FOREMAN. 
The court shall instruct the jurors to select one of their number foreman, or the 
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court may appoint one of the jurors foreman provided such appointment be made by the 
court before any testimony is taken in the cause. 


SECTION 297. WHAT JURORS MAY HAVE WITH THEM. 


Upon retiring for deliberation the jurors may, if the court permits, take or later have 
sent to them: 


(a) Forms of verdict approved by the court. 


(b) All things received in evidence, other than depositions. If the thing received 
in evidence is a public record or a private document which in the opinion of the court 
ought not to be taken from the person having it in custody a copy shall be taken or sent 
instead of the original. 

(c) Any written instruction given by the court; but if any such instruction is taken 
or sent all of the instructions shall be taken or sent. 


SECTION 298. JURORS MAY RETURN INTO COURT-ROOM FOR INSTRUCTION. 


After the jurors have retired to consider their verdict if they desire additional in- 
struction upon any point of law arising in the cause or to have any testmony, about which 
they are in doubt or disagreement, read to them, they shall, upon their request, be con- 
ducted into the court room by the officer who has them in charge and there the court 
shall give them such additional instruction or shall order such testimony read to them. 
Such instruction may be given and such ‘testimony read only after notice to the prose- 
cuting attorney and to counsel for the defendant. 


SECTION 299. COURT MAY RECALL JURORS FOR SUPPLEMENTAL INSTRUCTIONS. 


The court may recall the jurors after they have retired to consider their verdict 
to give them additional instructions or to correct any erroneous instruction it has given 
them. Such additional or corrective instructions may be given only after notice to the 
prosecuting attorney and to counsel for the defendant. 


SECTION 300. COURT MAY RECALL JURORS FOR ADDITIONAL EVIDENCE. 


After the jurors have retired to consider their verdict the court may recall the jurors 
that they may hear additional evidence in the cause. Such evidence may be heard only 
after notice to the prosecuting attorney and to counsel for the defendant. 


SECTION 301. COURT OPEN DURING RETIREMENT OF JURORS. 


After the jurors have retired to consider their verdict the court may adjourn from 
time to time as to other business but shall be open for every purpose connected with the 
cause until the jurors are discharged from the cause. 


SECTION 302. RETURN OF JURORS—MANNER OF DECLARING THE VERDICT—RE- 
CEIVING AND RECORDING. 


When the jurors have agreed upon a verdict they shall, subject to the provisions of 
sections 295 and 307 be conducted into the court room by the officer having them in 
charge. Their names shall be called by the clerk and when all the jurors respond to 
their names the judge shall ask them if an agreement has been reached on a verdict. 
If the foreman answers in the affirmative the judge shall call upon him to deliver the 
verdict in writing to the clerk. The Court may then examine the verdict and correct it 
as to matters of form with the unanimous consent of the jurors. The clerk shall then read 
the verdict to the jurors and unless disagreement is expressed by one or more of them 
or the jury be polled, the verdict shall be entered of record, and the jurors discharged 
from the cause. 


SECTION 303. POLLING THE JURY. 


Upon the motion of either the State or the defendant or of its own motion, the 
court shall cause the jurors to be asked severally if the verdict rendered is their verdict. 
If a juror dissents, the court must direct them sent back for further consideration; and 
if there be no dissent the verdict shall be entered of record and the jurors discharged. 
Provided, however, that no jury shall be polled after a verdict directed by the court 
and no motion to poll the jury be entertained after the jury is discharged or the verdict 
recorded. 


SECTION 304. ACQUITTED FOR CAUSE OF INSANITY. 


When a person tried for an offense shall be acquitted by the jury for the cause 
of insanity, the jury, in giving their verdict of not guilty, shall state that it was given 
for such cause, and thereupon, if the discharge or going at large of such insane person 
shall be considered by the court manifestly dangerous to the peace and safety of the 
people, the court shall order him to be committed to jail or otherwise to be cared for as 
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an insane person, or may give him into the care of his friends, on their giving satis- 


factory security for the proper care and protection of such person; otherwise he shall 
be discharged. 


SECTION 305. SEALED VERDICT—PROCEEDINGS ON. 


The court may, with the consent of the prosecuting attorney and the defendant, 
direct the jurors that if they should agree upon a verdict during a temporary adjournment 
of the court as to other business they may sign the same by their foreman, seal it in 
an envelope and deliver it to the officer in whose charge they are, after which they may 
separate until the next convening of the court, at which time they shall reassemble in 
the jury box. The officer shall as soon as convenient deliver the sealed verdict to the 
clerk. When the jurors have reassembled the envelope shall be opened, and the same pro- 
ceedings shall be had as in the declaring of other verdicts. 


SECTION 306. SEALED VERDICT—ADMONITION TO JURORS. 


When the court authorizes the rendition of a sealed verdict it shall admonish the 
jurors not to make any disclosure concerning it nor to speak with other persons con- 
cerning the cause until their verdict shali have been rendered in open court. 


SECTION 307. DETERMINATION OF DEGREE OF OFFENSE. 


If the indictment or information charges an offense which is divided into degrees, 
without specifying the degree, the jurors may find the defendant guilty of any degree 
of the offense charged; if the indictment or information charges a particular degree the 
jurors may find the defendant guilty of the degree charged or of any lesser degree. 


SECTION 308. EFFECT OF VERDICT OF GUILTY OF AN OFFENSE DIVIDED INTO 
DEGREES. 


If th indictment or information charges an offense which is divided into degrees, 
without specifying the degree, the jury, if they convict the defendant, shall make it ap- 
pear by their verdict of which degree of the offense they find him guilty. 


SECTION 309. VERDICT OF GUILTY WHERE MORE THAN ONE COUNT. 


If different offenses are charged in the indictment or information the jurors shall, 
if they convict the defendant, make it appear by their verdict on which counts, if the 


indictment or information is divided into counts, or of which offenses they find him 
guilty. 


SECTION 310. CONVICTION OF ATTEMPT—CONVICTION OF INCLUDED OFFENSE. 


Upon an indictment or information for any offense the jurors may convict the de- 
fendant of an attempt to commit such offense, if such attempt is an offense, or convict 
him of any offense which is necessarily included in the offense charged. 


SECTION 311. VERDICT IN THE CASE OF JOINT DEFENDANTS. 


On the trial of two or more defendants jointly the jurors may render a verdict as to 
such defendant in regard to whom the jurors agree. 


SECTION 312. RECONSIDERATION OF VERDICT OF GUILTY—NONE OF VERDICT OF 
NOT GUILTY. 


Upon a verdict of guilty, if, in the opinion of the court, it appears that the jurors 
have mistaken or misapplied the law, the court may explain to the jurors the reason for 
that opinion and direct them to reconsider their verdict. If after reconsideration they 
render the same verdict it shall be entered of record. The court shall not direct the jurors 
to reconsider a verdict of not guilty. 


SECTION 3138. RECONSIDERATION OF AMBIGUOUS OR DEFECTIVE VERDICT. 


If a verdict is so defective that the court cannot determine from it whether the jurors 
intended to acquit the defendant or to convict him of the offense for which judgment 
could be entered under the indictment or information, or cannot determine from it on 
what count or counts the jurors intended to acquit or convict the defendant, the court 
shall, with proper instructions, direct the jurors to reconsider the verdict, and the verdict 
shall not be received until it shall clearly appear therefrom whether the jurors intended 
to convict or acquit the defendant, and on what count or counts they intended to acquit 
or convict him, unless they persist in rendering such defective verdict, in which case the 
verdict shall be received and, entered of record as rendered. 
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SECTION 314. VERDICT RENDERED AND ADDITIONAL INSTRUCTIONS GIVEN ON 
ANY DAY. 


A verdict may be rendered and additional or corrective instructions given on any day 
including Sunday or any legal holiday. 

SECTION 315. UNANIMOUS VERDICT IN ALL CRIMINAL CASES. 

No verdict may be rendered in any criminal case unless all of the petit jurors con- © 
cur in it. 

SECTION 316. DISPOSITION OF DEFENDANT. 

If a verdict of guilty is rendered the defendant shall, if in custody, be remanded; if 
he is at large on bail he may be taken into custody and committed to the proper official, 
or remain at liberty on the same or additional bail as the court may direct. 

SECTION 317. DISCHARGE OF JURORS. 


After the jurors have retired to consider their verdict the court shall discharge them 
from the cause when: 


(a) Their verdict has been recorded. 
(b) A necessity exists for their discharge. 


(c) Upon the expiration of such time as the court deems proper, there is no reason- 
able probability that the jurors can agree upon a verdict. 


(d) At the final adjournment of the court. 

The court may in any event discharge the jurors from the cause if the prosecuting 
attorney and the defendant consent to such discharge. 
SECTION 318. REASON FOR DISCHARGE TO BE RECORDED. 

When the jurors are discharged without rendering a verdict the facts constituting 
the reason for their discharge shall be entered of record. 
SECTION 319. VERDICT—IRREGULARITY IN RENDITION, RECEPTION AND RE- 

CORDING. 

No irregularity in the rendition, reception or recording of a verdict shall affect its 
validity unless the defendant was in fact prejudiced by such irregularity. 
SECTION 320. CONVICTION DEFINED. 


The term conviction as used in this Code means the final acceptance of a plea of 
guilty or the finding by the jury or by the court that the defendant is guilty. 


Chapter 20.—MOTION FOR NEW TRIAL. 


SECTION 321. GRANTING NEW TRIAL. 

When a verdict has been rendered against the defendant or the defendant has been 
found guilty by the court, the court on motion of the defendant, or on its own motion 
with the consent of the defendant, may grant a new trial. 

SECTION 322. TIME FOR MAKING MOTION. 

A motion for a new trial may be made within four days, or such further time as the 
court may allow, not to exceed fifteen days, after the rendition of the verdict or the 
finding of the court. 

SECTION 323. FORM OF MOTION—NOTICE TO PROSECUTING ATTORNEY. 

The motion for a new trial shall be in writing and shall be filed. It shall state, the 
ground on which it is based. Notice of the motion shall be given to the prosecuting attorney. 
SECTION 324. GROUNDS FOR NEW TRIAL. 

The court shall grant a new trial if any of the following grounds is established: 

(a) That the jurors decided the verdict by lot. 

(b) That the verdict is contrary to law or the weight of the evidence. 


(c) That new and material evidence, which if introduced at the trial would probably 
have changed the verdict or finding of the court, is discovered which the defendant could 
not with reasonable diligence have discovered and produced upon the trial. 


SECTION 325. GROUNDS FOR NEW TRIAL, IF SUBSTANTIAL RIGHTS OF DEFENDANT 
HAVE BEEN PREJUDICED: 


The court shall grant a new trial if any of the following grounds is established, pro- 
vided the substantial rights of the defendant have been thereby prejudiced:” 
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(a) That the defendant was not present at any proceeding where his presence is 
required under this Code. 


(b) That the jury has received any evidence out of court, other than that re- 
sulting from a view of the premises as provided by section 286. 


(c) That the jurors after retiring to deliberate upon the verdict have separated 
without leave of court. 


(d) That any of the jurors has been guilty of misconduct. 
(e) That the prosecuting attorney has been guilty of misconduct. 


(f) That the court has erred in the decision of any matter of law arising during 
the course of the trial. 


(g) That the court has misdirected the jury on a matter of law or has refused to give 
proper instruction which was requested by the defendant. 


The court shall also grant a new trial when from any other cause not due to his own 
fault the defendant has not received a fair and impartial trial. 


SECTION 326. WHEN EVIDENCE SUSTAINS ONLY CONVICTION OF LESSER OFFENSE. 


In cases where the offense is divided into degrees or necessarliy includes lesser offenses, 
and the judge, on a motion for a new trial, is of the opinion that the evidence does not 
sustain the verdict but does sustain a conviction in a lesser degree or for a lesser offense 
necessarily included in the indictment or information, the judge shall not grant a new trial 
but shall adjudge the defendant guilty of such lesser degree or offense necessarily included 
in the charge of which the defendant was convicted, unless such new trial should be granted 
by reason of some other prejudicial error in said cause. 


SECTION 327. HEARING ON MOTION. 

Where a motion for a new trial calls for the decision of any question of fact the 
court may hear evidence on such motion by affidavit or otherwise. 
SECTION 328. ORDER OF COURT. 


The court shall make an order either granting or refusing the motion for a new 
trial, and this order shall be entered in the minutes of the court. 


Chapter 21—MOTION IN ARREST OF JUDGMENT. 


SECTION 329. GROUNDS FOR ARREST OF JUDGMENT. 
Judgment shall be arrested only on one or more of the following grounds: 
(a) That the indictment or information does not charge an offense. 
(b) That the court is without jurisdiction of the cause. 


(c) That the verdict is so uncertain that it does not appear therefrom that the jurors 
intended to convict the defendant of an offense of which he could be convicted under the 
indictment or information. ~ 


(d) That the defendant was convicted of an offense of which he could not be convicted 
under the indictment or information. 


The court may of its own motion arrest the judgment for any of the causes mentioned 
in this section. 


SECTION 330. MOTION—WHEN MADE. 

A motion in arrest of judgment shall be made only within four days after a plea 
of guilty, a verdict of guilty, or a finding of guilty. 
SECTION 331. FORM AND CONTENTS OF MOTION—RECORDING OF. 

A motion in arrest of judgment shall be in writing, and shall be entered of record. 
It shall specify distinctly the ground on which it is based. 
SECTION 332. NOTICE OF MOTION—WHEN MOTION HEARD AND DECIDED. 

The motion shall be heard and decided before judgment is rendered and after reason- 
able notice has been given to the proscuting attorney by the defendant. 
SECTION 333. ORDER TO BE ENTERED OF RECORD. 

The order of the court arresting the judgment or overruling a motion in arrest of 
judgment shall be entered in the minutes of the court. 
SECTION 334. DISPOSITION OF DEFENDANT ON ARRESTING JUDGMENT. 


When judgment is arrested, if there is reason to believe from the evidence that the 
defendant is guilty of an offense the court may commit him to the custody of the 
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sheriff, or, if the defendant is bailable, may admit him to bail, to answer a new indict- 
ment or information. If no evidence appears affording reason for such belief, he shall, 
if in custody, be discharged therefrom, unless he is in custody on some other charge, or 
if he has been released on bail he and his sureties are exonerated and if money or bonds 
have been deposited as bail such money or bonds shall be refunded. 


Chapter 22—JUDGMENT AND SENTENCE. 


SECTION 335. JUDGMENT DEFINED. 

The term judgment as used in this Code means the adjudication by the court that 
the defendant is guilty or not guilty. 
SECTION 336. RENDITION OF JUDGMENT. 

If the defendant has been convicted, a judgment of guilty, and if he has been acquitted, 
a judgment of not guilty, shall be rendered. 
SECTION 337. JUDGMENT ON INFORMAL VERDICT. 


If a verdict is recorded from which it can be clearly understood that it is the in- 
tention of the jurors to acquit the defendant, judgment of not guilty shall be rendered 
thereon even though the verdict is defective; but no judgment of guilty shall be rendered 
on a verdict unless the jurors clearly express in it a finding against the defendant upon 


the issue. 
SECTION 338. JUDGMENT—WHEN RENDERED. 

If the defendant is acquitted judgment shall be rendered immediately; if the de- 
fendant is convicted judgment shall not be rendered until four days after such conviction 
and only after the overruling of any motion for a new trial or in arrest of judgment. 
If the defendant expressly waives his right to move an arrest of judgment and for a 
new trial judgment may be rendered immediately. 

SECTION 339. JUDGMENT—WHERE RENDERED. 

Judgment shall be rendered in open court. 

SECTION 340. JUDGMENT OF NOT GUILTY—DEFENDANT DISCHARGED AND SURE- 
TIES EXONERATED. 


If judgment of not guilty is rendered the defendant if in custody shall be immediately 
discharged therefrom unless he is in custody on some other charge; if he is at large on 
bail his sureties are exonerated and if money or bonds have been deposited as bail such 


money or bonds shall be refunded. 
SECTION 341. RECORDING OF JUDGMENT. 
When a judgment is rendered it shall be entered in the minutes of the Court. 


SECTION 342. SENTENCE DEFINED. 

The term sentence as used in this Code means the pronouncement by the court of 
the penalty imposed on the defendant upon the acceptance of a plea of guilty or upon a 
verdict of guilty or a finding of guilty by the court. 

SECTION 3438. TIME FOR PRONOUNCING SENTENCE. 
When judgment of guilty has been rendered the court may pronounce sentence. 


SEGTION 344. SENTENCE WHERE PRONOUNCED. 
Sentence shall be pronounced in open court. 


SECTION 345. DEFENDANT WHEN IN CUSTODY, HOW BROUGHT BEFORE THE COURT. 


The court may direct any official who has custody of the defendant to bring him 
before the court to be sentenced. 


SECTION 346. DEFENDANT WHEN NOT IN CUSTODY, HOW BROUGHT BEFORE THE 
COURT. 


When the personal presence of the defendant is necessary for the pronouncement of 
sentence, and he does not appear and is not in custody, the court shall direct the clerk 
to issue either immediately or when so directed by the prosecuting attorney a warrant 


for his arrest. The warrant may be reissued from time to time by direction of the court 
or of the prosecuting attorney. 


SECTION 347. DIRECTION AND EXECUTION OF WARRANT. 


The warrant shall be directed and executed in accordance with the provisions of sec- 
tion 4. 


‘ 
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SECTION 348. DISPOSITION OF DEFENDANT UPON ARREST. 


The officer arresting the defendant shall bring him before the court, or commit him 
to the official designated in the warrant, according to the command thereof. 


SECTION 349. DUTY OF COURT BEFORE PRONOUNCING SENTENCE. 


If the defendant is present when sentence is to be pronounced the court, or the clerk 
under its direction, shall inform the defendant of the accusation against him and of the 
judgment and shall ask him whether he has any cause to show why sentence should not 
be pronounced. 


SECTION 350. FAILURE TO COMPLY WITH THE PROVISIONS OF SECTION 349 — 
EFFECT OF. 


If there has been a failure to comply with the provisions of section 349 the court shall 
set aside the sentence and comply with the provisions of that section. 


SECTION 351. WHAT CAUSES MAY BE ALLEGED FOR NOT PRONOUNCING SENTENCE. 


The person before the court to be sentenced may allege and show for cause why 
sentence should not be pronounced, only: 


(a) That he has become insane since the verdict was rendered. 
(b) That he has been pardoned of the offense for which he is about to be sentenced. 
(c) That he is not the person against whom the verdict or judgment was rendered. 


(d) If the defendant is a woman, and the sentence of death is to be pronounced, that 
she is pregnant. 


SECTION 352. PROCEDURE WHEN INSANITY IS ALLEGED AS CAUSE FOR NOT PRO- 
NOUNCING SENTENCE. 


When the cause alleged for not pronouncing sentence is insanity, if in the opinion 
of the court there is reasonable ground for believing the defendant to be insane, the 
court shall postpone the pronouncement of sentence and shall appoint two competent 
disinterested physicians to examine into the defendant’s mental condition and to report 
thereon. The physicians so appointed shall be allowed such fees as the court deems reason- 
able, which fees shall be paid by the county in which the indictment was found or the in- 
formation filed. If the court after hearing the report of the physicians decides that the 
defendant is insane it shall take steps to have the defendant committed to the proper 
institution. If later the defendant becomes sane the proper officer of such institution 
shall notify the court of that fact. 


SECTION 353. PROCEDURE WHEN PARDON IS ALLEGED AS CAUSE FOR NOT PRO- 
NOUNCING SENTENCE. 


When the cause alleged for not pronouncing sentence is that the defendant has been 
pardoned for the offense for which he is about to be sentenced the court shall postpone 
the pronouncement of sentence if necessary for the purpose of hearing evidence of the par- 
don and on proof of such pardon shall not pronounce sentence but shall discharge the 
defedant from custody, unless he is in custody on some other charge. 


SECTION 354. PROCEDURE WHEN NON-IDENTITY IS ALLEGED AS CAUSE FOR NOT 
PRONOUNCING SENTENCE. 


When the cause alleged for not pronouncing sentence is that the person brought be- 
fore the court to be sentenced is not the person against whom the verdict or judgment was 
rendered the court shall postpone the pronouncement of sentence of necessity for the 
purpose of hearing evidence thereof, and on proof of non-identity shall discharge such per- 
son from custody, unless he is in custody on some other charge. 


SECTION 355. PROCEDURE WHEN PREGNANCY IS ALLEGED AS CAUSE FOR NOT 
PRONOUNCING SENTENCE. 


When the cause alleged for not pronouncing sentence is that provided for in section 
351 (d) the court shall postpone the pronouncement of sentence and shall appoint two 
competent disinterested physicians to examine the defendant as to her alleged pregnancy 
and to report thereon. The physicians so appointed shall be allowed such fees as the 
court deems reasonable, which fees shall be paid by the county in which the indictment 
was found or the information filed. If the court after hearing the report of the physicians 
decides that the defendant is pregnant he shall commit her to prison until she is delivered 
or until it appears that she is not pregnant. 


SECTION 356. IF NO CAUSE ALLEGED, OR IF CAUSE HAS CEASED, SENTENCE MAY 
BE PRONOUNCED IMMEDIATELY OR POSTPONED. 
If cause sufficient under section 352 is not alleged or having been alleged, is not proved, 
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or has ceased to exist, the court may either pronounce sentence immediately or postpone 
the pronouncement of sentence to a future certain day, or postpone pronouncement of it for 
a reasonable time or indefinitely. 


SECTION 357. INQUIRY INTO MITIGATING OR AGGRAVATING CIRCUMSTANCES. 


Where the court has discretion as to the penalty to be inflicted on the defendant it 
shall, upon the suggestion of either party that there are circumstances which may properly 
be taken into consideration, hear evidence as to the same summarily in open court, either 
immediately or at a specified time and upon such notice to the adverse party as the court 
may direct; or the court may inquire into such circumstances of its own motion. 


SECTION 358. SENTENCE TO BE RECORDED. 
When sentence has been pronounced it shall be entered on the Minutes. 


SECTION 359. SENTENCE OF IMPRISONMENT UNTIL FINE PAID. 


Whenever any court or judge shall sentence and adjudge a person to pay a fine or 
a fine and costs of prosecution such court or judge shall also provide in such sentence 
a period of time for which such person shall be imprisoned in default of the payment of 
the same. 


SECTION 360. SENTENCE TO PAY FINE, A LIEN. 


A sentence that the defendant pay a fine with or without the alternative of imprison- 
ment shall become a lien in like manner as a judgment for money rendered in a civil 
action,provided that if the defendant shall serve the time fixed in default of payment 
of fine or fine and costs such judgment shall be satisfied. 


SECTION 361. SENTENCE IMPOSING IMPRISONMENT—STATEMENT OF DATE NOT 
NECESSARY. 


When the sentence imposes imprisonment it need not state the date at which the 
imprisonment is to begin or end. 


SECTION 362. SENTENCES WHEN TO BE CONCURRENT AND WHEN CONSECUTIVE. 

When the defendant has been convicted of two or more offenses charged in the 
same indictment or information the terms of imprisonment shall be served concurrently 
unless the court expressly directs that they or some of them be served consecutively. 
Sentences or imprisonment for offenses not charged in the same indictment or information 


shall be served consecutively unless the court expressly directs that they or some of them 
be served concurrently. 


SECTION 363. EXISTING PROVISIONS GOVERNING SUSPENSION OF SENTENCE, PRO- 
BATION AND PAROLE NOT AFFECTED BY THIS CHAPTER. 


Nothing in this chapter shall be construed as affecting any existing provision in the 
law governing suspension of sentence, probation or parole. 


Chapter 23.—EXECUTION. 


SECTION 364. COMMITMENT OF DEFENDANT—DUTY OF SHERIFF. 


Upon pronouncement of.a sentence imposing a penalty other than a fine only or death 
the court shall, unless the execution of the sentence is suspended or stayed, and, in such 
case, upon revocation of the suspension or termination of the stay, forthwith commit the 
defendant to the custody of the sheriff together with a certified copy of the sentence, and 
the sheriff shall thereupon, within a reasonable time, if he is not the proper official 
to execute the sentence, transfer the defendant, together with the copy of the sentence 
to the custody of the official whose duty it is to execute the sentence, and shall take from 
such official a receipt for the defendant and make a return thereof to the court. 


SECTION 365. EXECUTION OF SENTENCE IMPOSING A FINE. 


If the sentence imposes a fine with or without imprisonment execution may be is- 
sued thereon as on a judgment in a civil execution. 


SECTION 366. APPLICATION FOR DISCHARGE. 


When any person sentenced by any court of the State of Florida to pay a fine or fine 
and costs, whether with or without imprisonment, has been confined in prison sixty days, 
solely for the non-payment of such fine and costs, he may make application in writing to 
the judge of any circuit court or criminal court of record in the county where he is 
confined, setting forth his inability to pay such fine, or fine and costs, and the judge 
of such court shall proceed to hear and determine the matter, and if, upon examination, 
it shall appear to him that such person is totally unable to pay such fine or fine and 
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costs, and that he has not any property, exceeding twenty dollars in value, the judge of 
such court shall administer to him the following oath: “I do solemnly swear that I have 
not any property, real or personal, to the amount of twenty dollars, and that I have no 
property in any way conveyed or concealed, or in any way disposed of, for my future use 
or benefit, so help me God.” And thereupon such person shall be discharged from further 
custody, the judge giving the jailer or keeper of the jail a certificate setting forth the 
facts; Provided, that the amount of the fine or fine and cost for which such person 
‘tall have been imprisoned does not exceed one hundred dollars. 


SECTION 367. CAPITAL CASES. 


Whenever any person shall be convicted of any crime for which sentence of death 
shall be awarded against him, the clerk of the court as soon as may be shall make out 
and deliver to the sheriff of the county a certified copy of the whole record of the con- 
viction and sentence, and the sheriff shall forthwith remit the same to the Governor, and 
the sentence of death shall not be executed upon such convict uptil a warrant shall be 
issued by the Governor, under the seal of the State, with the copy of the record thereto 
annexed commanding the execution of the sentence of death to be done, and fixing there- 
in some designated week, beginning with Monday, in which week such sentence shall be 


executed pursuant to such warrant and according to the manner and means prescribed by 
law. 


SECTION 368. EXECUTION AND SENTENCE OF DEATH—WHO MAY SUSPEND. 


The execution of a sentence of death shall not be suspended or stayed, apart from the 
stay incident to an appeal, except by the governor. 


SECTION 369. PROCEEDINGS WHEN PERSON UNDER SENTENCE OF DEATH APPEARS 
TO BE INSANE. 


If there is reasonable ground to believe that a defendant under sentence of death 
has become insane since he was sentenced the warden of the State penitentiary shall im- 
mediately notify the governor therof who shall suspend execution of the sentence until he 
issues a warrant for its execution. On suspending sentence the governor shall appoint a 
commission consisting of two competent disinterested physicians to examine into the de- 
fendant’s mental condition. The commission so appointed may call and examine witnesses 
and compel their attendance. The commission shall report its finding to the governor. 
The physicians constituting the commission shall be allowed such fees as the governor deems 
reasonable, which fees shall be paid by the state. 


SECTION 370. PROCEEDINGS IF DEFENDANT IS FOUND SANE. 


If the governor after receiving the report of the commission provided for in section 
369 decides that the defendant is sane, he shall issue a warrant to the warden directing 
him to execute the sentence at the time designated in said warrant. 


SECTION 371. PROCEEDING IF DEFENDANT IS FOUND INSANE— RECOVERY OF 
SANITY. 


If the governor after receiving the report of the commission provided for in section 
369 decides that the defendant is insane, he shall take steps to have the defendant committed 
to the State Hospital for the Insane. If therafter the proper officer of such institution is of 
the opinion that the defendant is sane he shall report this fact to the governor, whereupon 
the governor shall appoint a commission consisting of two competent disinterseted physicians 
to determine whether the defendant has been restored to sanity. The commission shall 
have the same powers and be allowed the same fees as are provided for in section 369. If, after 
the report of the commission, the governor decides that the defendant has been restored to 
sanity he shall cause the defendant to be returned to the custody of the warden of the state 
penitentiary and shall issue a warrant to the said warden directing him to execute the 
sentence at a time designated in said warrant. 


SECTION 372. PROCEEDINGS WHEN PERSON UNDER SENTENCE OF DEATH APPEARS 
TO BE PREGNANT. 

If there is ground to believe that a defendant under sentence of death is pregnant 
the warden shall immediately notify the governor thereof who shall suspend execution of 
the sentence until he issues a warrant for the execution of the sentence. On suspending 
the sentence the governor shall appoint a commission consisting of two competent dis- 
interested physicians to examine the defendant as to such pregnancy. The commission 
shall report its finding to the governor. The physicians constituting the commission shall 


be allowed such fees as the governor deems reasonable, which fees shall be paid by the 
state. 
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SECTION 373. PROCEEDINGS IF DEFENDANT FOUND NOT PREGNANT. 


If the governor after receiving the report of the commission provided for in section 
372 decides that the defendant is not pregnant he shall issue a warrant to the warden direct- 
ing him to execute the sentence at the time designated in said warrant. 


SECTION 374. DUTY OF WARDEN WHEN DEFENDANT CEASES TO BE PREGNANT— 
DUTY OF GOVERNOR. : 


When the warden is satisfied that a defendant under sentence of death who has been 
found to be pregnant is no longer pregnant he shall so notify the governor who, upon 
receiving the notice, shall issue to the warden a warrant directing him to execute the 
sentence at a time designated in said warrant. 


Chapter 24.—APPEAL. 


SECTION 375. APPEAL ONLY METHOD OF REVIEW. 


Hereafter the only method of reviewing the proceedings in a prosecution by indictment 
or information, shall be by appeal. Writs of error as methods of review in criminal 
causes and writs of certiorari ad audendum are hereby abolished. 


SECTION 376. WHO MAY APPEAL. 
An appeal may be taken by the defendant or by the State. 


SECTION 377. PARTIES—HOW DESIGNATED. 


The party appealing shall be known as the appellant and the adverse party as the 
appellee. 


SECTION 378. APPEAL BY ANY ONE OF SEVERAL DEFENDANTS. 


When several defendants are tried jointly, any one or more of them may take an 
appeal; but those who do not join in the appeal shall not be affected thereby unless the 
appellate court shall determine otherwise. 


SECTION 379. APPEAL AS MATTER OF RIGHT. 
All appeals provided for in this chapter may be taken as a matter of right. 


SECTION 380. APPEAL BY DEFENDANT. 
An appeal may be taken by the defendant only from: 
(a) A final judgment of conviction. 
(b) A sentence, on the ground that it is illegal or excessive. 


SECTION 381. APPEAL BY STATE. 
An appeal may be taken by the State from: 
(a) An order quashing an indictment or information or any count thereof. 
(b) An order granting a new trial. 
(c) An order arresting judgment. 


(d) A ruling on a question of law adverse to the State where the defendant was con- 
victed and appeals from the judgment. 


(e) The sentence, on the ground that it is illegal. 


SECTION 382. FROM WHAT COURTS APPEALS LIE. 


Appeals lie to the Supreme Court from the Circuit Courts in criminal cases in which 
said Circuit Courts have original jurisdiction, and from the Crminal Courts of Record in 
ceases of felonies of which said Crimnal Courts of Record have jurisdiction, and from the 
Court of Record in and for Escambia County in all criminal cases of which jurisdiction 
is granted to said Court of Record. 


SECTION 388. WHEN APPEAL TO BE TAKEN BY DEFENDANT. 


An appeal by the defendant may be taken only within sixty days after the judgment 
or sentence appealed from is entered, except that an appeal from both judgment and 
sentence may be taken within sixty days after the sentence is entered. 


SECTION 384. WHEN APPEAL TO BE TAKEN BY STATE. 

An appeal by the State from an order or sentence may be taken only within sixty 
days after the order or sentence appealed from is entered. If the State appeals from a rul- 
ing on a question of law as provided in section 381, clause (d) the appeal may be taken 
only within thirty days from the date when notice of appeal is filed by the defendant. 
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SECTION 385. HOW APPEAL TAKEN. 


An appeal may be taken only by filing with the clerk of the trial court a notice in writing 
stating that the appellant appeals from a judgment, order, ruling or sentence, as the case 
may be, and by serving a copy of the notice of appeal as provided) in sections 387 and 388. 
The notice of appeal, when taken by the State, shall be signed by the prosecuting attorney for 
the county in which the appeal is taken, or by the attorney general of the State. When the 
appeal is taken by the defendant the notice of appeal shall be signed by him or his counsel. 


SECTION 386. NOTICE TO PROSECUTING ATTORNEY WHEN DEFENDANT APPEALS. 
If the appeal is taken by the defendant, a copy of the notice of appeal shall be served 


on the prosecuting attorney of the county in which the judgment or sentence appealed 
from was rendered, and to the attorney general of the State. 


SECTION 387. NOTICE TO DEFENDANT WHEN STATE APPEALS. 


If the appeal is taken by the State, a copy of the notice of appeal shall be served on 
the defendant, if his place of residence is known or if he is imprisoned in the county; or, 
if not, on the counsel, if any, who appeared for him at the trial, if the counsel resides or 
practices his profession in the county. If such notice cannot be served, after due dili- 
gence, the trial court, upon proof thereof, may make an order for the publication of the 
notice in such newspaper and for such time as it deems proper. When the order for publi- 
cation is complied with the appeal becomes perfected. 


SECTION 388. NOTICE WAIVED. 
The appellee may waive his right to a notice that an appeal has been taken. 


SECTION 389. STAY OF EXECUTION WHEN DEFENDANT APPEALS. 


When the defendant appeals either from the judgment or the sentence, the execution 
of a sentence of death is stayed upon the taking of an appeal. The execution of a sentence 
other than death is stayed upon the taking of the appeal and the defendant may be re- 
leased on bail in an amount to be fixed by the court and approved as it shall direct. 


SECTION 390. BAIL WHEN STATE APPEALS. 


Upon an appeal by the State after a conviction of the defendant, a judge of the trial 


court or a justice of the appellate court may in his discretion admit the defendant to bail 
as of right. 


SECTION 391. WHEN OPERATION OF ORDER IN FAVOR OF DEFENDANT NOT STAYED. 


An appeal by the State in no case stays the operation of an order in favor of the de- 
fendant except when the appeal is from an order granting a new trial. 


SECTION 392. DUTY OF COURT WHEN BREACH OF UNDERTAKING. 


If a defendant who is at large on bail pending the appeal breaks the condition of 
the undertaking that he will duly prosecute his appeal as provided by section 77, the 
appellate court, in addition to declaring the undertaking forfeited, may dismiss the ap- 


peal and may remand the cause to the trial court for such further proceedings as are 
proper. 


SECTION 393. DETENTION OF DEFENDANT IN CUSTODY, IF BAIL NOT GIVEN. 


If execution of the sentence is stayed, but the defendant is not at large on bail, 
the official in whose custody he is shall, upon receiving notice of the stay of execution, 
keep him in custody, without executing the sentence, to abide the judgment on appeal. 


SECTION 394. STAY WHEN EXECUTION OF SENTENCE ALREADY COMMENCED. 


If execution of a sentence of imprisonment has commenced before a stay of ex- 
ecution is granted, the granting of such stay shall suspend the further execution of the 
sentence, provided the defendant may at his option, if in custody, serve his sentence during 
the pendency of the appeal. 


SECTION 395. TRANSCRIBING AND FILING NOTES OF STENOGRAPHIC REPORTER 
UPON APPEAL BY DEFENDANT. 


When notice of appeal is filed by the defendant the trial court shall direct the steno- 
graphic reporter to transcribe his notes of the proceedings. The reporter shall certify 
to the correctness of the notes and the transcript thereof and shall file the notes and 
the transcript with the clerk. If the prosecuting attorney or counsel for the defendant 


questions the correctness of the notes or transcript the question shall be settled by the 
court, 
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SECTION 396. TRANSCRIBING AND FILING NOTES OF STENOGRAPHIC REPORTER 
UPON APPEAL BY STATE. 


When notice of appeal is filed by the State the trial court shall direct the stenographic 
reporter to transcribe such portion of his notes of the proceedings as the prosecuting at- 
torney shall specify in writing. If counsel for the defendant is of the opinion that portions 
of the notes of the proceedings specified by the prosecuting attorney are not sufficient for 
a proper determination of the appeal the trial court at his request shall direct the reporter 
to transcribe such further portions of his notes of the proceedings as counsel for the 
defendant shall specify. The reporter shall certify to the correctness of the notes and 
the transcript thereof and shall file the notes and the transcript with the clerk. If the 
prosecuting attorney or counsel for the defendant questions the correctness of the notes 
or transcript the question shall be settled by the court. 


SECTION 397. TRANSMISSION OF PAPERS TO APPELLATE COURT UPON APPEAL 
FROM JUDGMENT BY DEFENDANT. 


Upon notice of appeal from judgment being filed by the defendant, the clerk of the trial 
court shall, within twenty days thereafter, unless a longer time is granted by the trial court, 
transmit to the clerk of the appellate court the appeal papers, which shall consist of certi- 
fied copy and two additional copies of the following: 

(a) Notice of appeal. 

(b) All the pleadings and any bill of particulars. 

(c) All entries required to be made by the clerk, including verdict and judgment and 
sentence of the court. 

(d) A transcript of the stenographic reporter’s notices and copies of documents offered 
or received in evidence. 

(e) Record of any proceedings upon a motion for a new trial or in arrest of judgment 
and copies of any affidavits or oral testimony received upon the hearing of such motions. 


SECTION 398. TRANSMISSION OF PAPERS TO APPELLATE COURT UPON APPEAL 
BY STATE. 

Upon notice of appeal being filed by the State the clerk of the trial court shall within 
twenty days thereafter, unless a longer time is granted by the trial court, transmit to the 
appellate court the appeal papers which shall consist of a certifiedi copy and two additional 
copies of the following: 

(a) Notice of appeal. 

(b) Any pleadings and entries of record made by the clerk which the prosecuting 
attorney shall specify in writing or which the sourt shall direct upon application of the 
defendant. 

(c) Such portions of the notes of the stenographic reporter as the prosecuting attorney 
shall specify in writing or which the court shall direct upon application of the defendant. 


SECTION 399. COPY OF APPEAL PAPERS GIVEN UPON REQUEST TO EITHER 
PARTY. 
The clerk of the, trial court shall, within the time allowed for transmission of the ap- 
peal papers to the appellate court, deliver, without charge, to the defendant or his attorney 
and to the prosecuting attorney, upon application therefor, a copy of the appeal papers. 


SECTION 400. FAILURE OF CLERK TO TRANSMIT APPEAL PAPERS AS REQUIRED. 

Failure of the clerk to transmit all the appeal papers within the time provided in 
section 398 or 399 shall not prejudice the rights of the parties . If the clerk fails to trans- 
mit any of the papers the appellate court may on its own motion, or shall on the motion 
of either party, direct the clerk to transmit such papers. 


SECTION 401. DISMISSAL OF APPEAL FOR FAILURE TO PROSECUTE—CERTIFICATE 
OF DISMISSAL. 

The appellate court may dismiss the appeal if the appellant does not prosecute it as 
required by rules of court. When an appeal is dismissed, the clerk of the appellate court 
shall file with the clerk of the trial court a certificate stating that the appeal has been 
dismissed. 

SECTION 402. WHEN APPEAL TO BE HEARD. 

The appellate court shall hear and decide all appeals at the earliest time that it may 

be done with due regard to the rights of the parties. 
SECTION 403. APPEALS IN CRIMINAL CAUSES TO HAVE PRECEDENCE. 
All appeals in criminal cases shall have precedence over other appeals and shall be 
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placed first upon the calendar for hearing. Appeals in causes where a sentence of death 
has been imposed shall have precedence over all other appeals. 


SECTION 404. PRESENCE OF DEFENDANT. 
The defendant need not be present in court during the hearing of the appeal. 


SECTION 405. WHEN ARGUMENT NECESSARY. 


Judgment may be affirmed without argument if the appellant fails to argue, but it 
may not be reversed without argument by the appellant, either oral or upon written brief. 


SECTION 406. WHAT APPELLATE COURT TO REVIEW. 


(1) Upon an appeal by either the State or the defendant the appellate court shall, 
without any exception having been taken in the trial court, review all rulings and orders 
appearing in the appeal papers in so far as it is necessary to do so in order to pass upon 
the grounds of appeal. The court shall also review all instructions to which an objection 
was made and which are alleged as a ground of appeal, and the sentence when there 
is an appeal therefrom. The court may also in its discretion, if it deems the interests 
of justice to require, review and any other things said or done in the cause which appears in 
the appeal papers including instructions to the jury. The reception of evidence to which 
no objection was made shall not be construed to constitute a ruling by the court. 

(2) Upon an appeal by the defendant from the judgment the appellate court shall 
review the evidence to determine if it is insufficient to support the judgment where this 
is a ground of appeal and may review the evidence whether its insufficiency is a ground 
of appeal or not. Upon an appeal from the judgment by a defendant who has been sen- 
tenced to death the appellate court shall review the evidence to determine if the interests 


of justice require a new trial, whether the insufficiency of the evidence is a ground of 
appeal or not. 


SECTION 407. WHEN JUDGMENT NOT TO BE REVERSED OR MODIFIED. 


No judgment shall be reversed unless the appellate court after an examination of 
all the appeal papers is of the opinion that error was committed which injuriously af- 
fected the substantial rights of the appellant. It shall not be presumed that error in- 
juriously affected the substantial rights of the appellant. 


SECTION 408. WHEN EVIDENCE SUSTAINS ONLY CONVICTION OF LOWER OFFENSE. 

In case where the offense is divided into degrees or necessarily includes lesser offenses, 
and the appellate court is of the opinion that the evidence does not prove the degree or 
offense of which the defendant is found guilty, but does establish his guilt of some lesser 
degree or offense necessarily included therein, then the appellate court shall reverse the 
judgment of the trial court with directions to the trial court to enter judgment for such 
lesser degree or offense necessarily included in the charge and pass sentence accordingly, 


unless some other matter or thing appearing in the record make it advisable that a new 
trial be had. 


SECTION 409. ENFORCEMENT OF JUDGMENT ON AFFIRMANCE. 


When the judgment against the defendant is affirmed, the judgment shall be en- 
forced by the court from which the appeal was taken. 


SECTION 410. WHAT ORDER WHEN JUDGMENT REVERSED. 


When the judgment is reversed, the appellate court shall either order that the de- 
fendant be discharged from the cause or, if it thinks proper, grant a new trial. 


SECTION 411. WHAT ORDER OR DECISION WHEN STATE APPEALS. 


(1) When the State appeals from an order quashing an indictment or information or 
any count thereof, or from an order granting a new trial, or from an order arresting 
judgment and any such order is affirmed, the appellate court shall direct that the trial 
court proceed to carry such order into effect. If an order quashing an indictment or in- 
formation or any count thereof is reversed, the appellate court shall direct that the 
defendant be tried on the indictment or information. If an order granting a new trial 
or arresting judgment is reversed the appellate court shall direct that the judgment of 
conviction be entered against the defendant. 


(2) When the State appeals from a ruling on a question of law adverse to the 
State the appellate court shall decide the question of law raised on such appeal. 
SECTION 412. WHETHER REMOVAL OF CAUSE WHEN NEW TRIAL ORDERED. 


When the appellate court orders a new trial, it shall direct that such trial be had in the 
court from which the appeal was taken, unless the defendant applied in such court for 
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removal of the cause and the. appellate court is of the opinion that the trial court should 
have granted such application, in which case the appellate court shall direct in what court 
the new trial shall be had. 
SECTION 4138. REHEARING. 

The appellate court may order the rehearing of an appeal. 


SECTION 414. APPELLATE COURT RULES. 


The appellate court may make rules, consistent with the provisions of this chapter, 
for regulating the practice and procedure in appeals. 


Chapter 25. 


SECTION 415. TITLE OF ACT. 


This Act shall be known as the CODE OF CRIMINAL PROCEDURE, and may be cited 


SECTION 416. TIME OF TAKING EFFECT. 


This Act shall take effect at 12:01 o’clock A. M., Eastern Standard Time, on the 
day of ———————_—_, A. D. 1937. 


SECTION 417. LAWS AND PARTS OF LAWS TO BE REPEALED. 

Sections 8319 to 8321 inclusive, 8323, 8327, 8329, 8330, 8333 to 8337 inclusive, 8339, 8341, 
8347, 8351 to 8357 inclusive, 8359, 8360, 8362, 8363, 8370 to 8374 inclusive, 8376 8382, 8383, 
8399, 8407 to 8410 inclusive, 8413, 8419, 8420, 8423, 8433 to 8436 inclusive, 8463, 8464, 8466, 
8467, General Revised Statutes of the State of Florida are hereby repealed as of the effective 
date of this Act. 

All other laws and parts thereof in conflict with this Act or any part hereof are hereby 
repealed. 


Florida State Bar Association 


APPLICATION FOR MEMBERSHIP 


I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 


admitted to practice law in Florida __ » and am 
Date 

I am a member of the Bar of the = | Judicial Circuit. 


I am attaching herewith check for $5.00 
($3.00) to cover one year’s dues. (Dues Signature of Applicant 
are $5.00 if admitted more than 7 years Business Address 

$3.00 for others). 


Application Endorsed by 


Approved 


Chr. Committee on Membership 


Mail to Ed R. Bentley, Secretary-Treasurer, Lakeland. 
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EDITORIALS 


A Great American Leader Passes 


Elihu Root, probably the last eminent link to the American statesmen of a time that is 
gone, died a few days ago less than a fortnight before the 92nd anniversary of his birth. 


The frail and venerable old man, who had walked with the rulers of the earth, had 
been a national and international leader for more than half a century. 


Admitted to the Bar seventy years ago he climbed successively through the office of U. S. 
District Attorney, U. S. Senate, Secretary of War under President McKinley and Secretary 
of State under Theodore Roosevelt. : 


As a lawyer his generation produced few, if any, peers. A graduate of Yale he had 
heaped upon him honorary degrees from the great universities of this and other countries. 
As a further token of the esteem: in which he was held at home and abroad he was voted an 
honorary membership in practically every significant society to be found in the world 
having to do with law, arts and sciences, philosophy and international relations. 


In his latter years he gave his best thoughts to international relations and the cause 
of peace. He was a member of the Alaskan Boundary Tribunal, Counsel for the U. S. in the 
North Atlantic Fisheries Arbitration, member of the) permanent Court of Arbitration at the 
Hague, member of the Committee of International Jurists reporting a plan for a permanent 
Court of International Justice for the League of Nations, President of the Carnegie Endow- 
ment for International Peace, President of the Hague Tribunal of Arbitration between Great 
Britain, Spain and Portugal, Ambassador Extraordinary and head of a diplomatic mission 
to Russia during its revolution in 1917, Commissioner Plenipotentiary of the U. S. in the 
International Conference on the Limitation of Armaments held in the U. S. in 1921, a, member 
of the League of Nations Commission of Experts to Revise the World Court Statute in 1929. 


In 1912 he was awarded the Nobel Peace Prize. He was interested in anything that 
promoted social justice at home and amicable national relations between his and other 
countries. In addition to these activities and his participation in the law, he was an author 
of no mean rank on many subjects. 


Elihu Root was a great lawyer and statesman, who arose above partisan politics. He 
served America and the world generously and well. 
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FLORIDA STATE BAR ASSOCIATION 


LEWIS TWYMAN, Miami ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 


Members of the Executive Council 
Martin Caraballo, Tampa W. J. Oven, Tallahassee 
Wm. H. Rogers, Jacksonville Millard Smith, Titusville 
Together with the President and Secretary-Treasurer 


MESSAGES OF THE PRESIDENT 
ANNUAL CONVENTION 1937 


It is now less than sixty days until the 1937 annual meeting of the Florida State 
Bar Association. This fact is of importance and interest to every member of our associa- 
tion. It has been said frequently that) this is the period when the work of the association 
is done. I trust that this is not true with our association in so far as it carries the sug- 
gestion that good work has not already been done; but there is indeed much now for all 
of us to do. The place for the Convention is the spacious, luxurious Miami-Biltmore 
Hotel in Coral Gables, and the time has now definitely been fixed’ as Thursday, Friday 
and Saturday, April 1st, 2nd and 3rd. Here it should be mentioned that a date had been 
selected and announced which unfortunately came during Holy Week, and even included 
Good Friday. This on its face would seem inexcusable and would be unpardonable, were 
it not for the fact that it was done so entirely untentionally and unwittingly. We are 
indebted to several good members for promptly detecting this and affording the oppor- 
tunity for an immediate correction. We are not unmindful of the fact that the Con- 
vention date is on the week immediately preceding the opening of the Florida Legislature, 
nor of other facts which standing alone might suggest another Convention date. How- 
ever, the membership wll please bear n mind that to every date certain disadvantages 
attach and will believe that the date selected was the only available alternative under 
all of the facts and circumstances. 


PROGRAM :—While the program has not yet been made so definite as to permit 
announcement, it nevertheless is rapidly taking form under the joint efforts of the officers 
of the State Association and a strong and intelligently cooperative committee of the Dade 
County Bar Association in general charge of Convention arrangements. Already Mr. 
Frederick H. Stinchfield, President of the American Bar Association, Mr. Joseph D. 
Stecher, President of the Junior Section of the American Bar Association, Dr. Luis 
Machado of Havana, and Mr. Thomas H. Eliot, General Counsel for the Social Security 
Board, have definitely accepted invitations to be with us, Other very prominent names 
are being considered with the result already appearing that the Convention will be both 
pleasurable and profitable. But more about the program at a later date. 


CONFERENCE OF BAR ASSOCIATION DELEGATES :—According to custom 
in former years, the first day, Thursday, April 1st, will be devoted, at least in the morn- 
ing and afternoon sessions, to a serious all day consideration of the various conference 
problems. These will include problems already heretofore discussed, such as the pro- 
posed revision of the criminal code and the unification of the Bar by rules of the Supreme 
Court, as well as certain further and new matters to be brought before the conference. 
Therefore, it is not too early for each local Bar Association to make appointments of 
delegates to the conference and to certify the names of these appointees and alternates 
to the Association Secretary. Each association is urged through its president forthwith 
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to give attention to this important matter, and in doing so to make appointments only 
after having been first assured by each prospective appointee that he or she will actually 


attend. This is part of the work to be done in the sixty days period remaining before 
the meeting. 


COMMITTEE REPORTS :—Every committee is respectfully requested to take 
inventory forthwith to see what has been accomplished and to take advantage of the 
opportunity or work period still remaining for further accomplishments, and to make 
for publication a written report of progress, together with recommendations, all in 
accordance with constitutional requirements. 


CORDIAL INVITATION TO ALL:—The outstanding requisite of a successful 
Bar Convention is attendance. Indeed, this is relatively simple; but the aggregate result 
is a mighty foree. This contribution can be made by almost every member. Resolve 
this year to help. Do not stay away and criticize from the side lines. Come on in where 
you have a right to talk. The Dade County Bar has cordially invited every member of 
the State Bar Association and the members are in turn urged by their association to be 
present. Every member’s wife and every lady lawyer is especially urged to attend. It 
is correctly said that the attendance by ladies measures the success of Bar Conventions. 
Therefore, all are urged to make reservations early and your plans accordingly. 


ALUMNI MEETINGS :—Ever since the alumni of various law schools and uni- 
versities began to gather at our conventions for breakfast, lunch and dinner, interest 
and attendance have increased. For this and many other reasons these gatherings will 
be especially featured this year. You are requested to keep in touch with other members 
of your Alma Mater and make arrangements to attend your gatherings. The aggregat» 
good result will be very substantial. 


INCREASING THE MEMBERSHIP 


For too many reasons either to permit or require enumeration here, the Association 
needs membership, and for a like number of equally persuasive reasons the lawyer needs 
the Association. In addition to all of those reasons heretofore advanced, including 
the very low cost of admission, there has within the past year been created or added a 
further and most impelling reason for being a State Bar Association member. This 
is the accomplished reorganization of the American Bar Association and the voice thereby 
accorded without cost to every State Association member in the House of Delegates 
of the Legal Profession. This means that the mach‘nery has at last been afforded 
for every lawyer in the United States to have a direct representative voice in concerted 
action. It seems to follow that this leaves the solution of the common problems of the 
lewyer inescapably within his own hands, and that the price of the right to criticize is 
the low price of membership in the State Association. Already the lawyers are realizing 
this and are paying the price, thus joining hands in a common effort to solve common 
problems. Indeed, it seems not overly optimistic to foresee the impending realization 
and accomplishment of much for which small banks of lawyers here and there have 
for so long been laboring. Unification and better control of the Bar is an accomplished 
fact now in many. state, and no one familier with trends can affirm that it will be much 
longer denied to the legal profession in Florida. The cause is undeniably righteous, 
and this now is one of our immediate objectives. Beyond question the time required 
for realization and accomplishment will be decreased in direct proportion to the increase 
in the Association membership. Therefore, all non members who are even passively in 
sympathy with the purposes of the Association are importuned to become active. The 
price is so small in proportion to thé potential reward. And all members are urged to 
bring in more members to the end that our common goals may be the more ‘easily and 
speedily reached and realized. 
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The committee on membership, reinforced by the Junior Section of the Association, 
is oiling its machinery and putting on a special membership drive which apparently is 
gathering momentum and promises steady acceleration to and throughout the approach- 
ing Convention. It should be recorded that by way of a trial the Dade County Bar Asso- 
ciation approximately twelve months awo approved group membership in the State 
Bar Association, with the result that its membership now numbers approximately 300; 
and that the Association has again, without dissention, approved group membership for 
the ensuing year. Other local Associations throughout the state are requested to consider 
the advantages of the group membership plan. It benefits both the local and the State 
Associations and seems sound both in theory and practice. 


LEGAL ETHICS 


By way of introduction to a subject which will receive some further and more 
specific consideration and attention at the approaching Convention, I reluctantly sug- 
gest that some, lawyers have detected within the past-year an attitude on the part of cer- 
tain members of the profession which is too close to a growing disregard for or ignorance 
of the accepted ethies of our profession for it to pass longer unnoticed. As an, officer 
of the Association I cannot escape the responsibility which I as an individual lawyer 
might not voluntarily assume. I refer, among other things, to new forms of solicitation 
of business which are appearing in our profession. The first of these is the attempt 
on the part of a few members of the Bar to construe an Act of the 1935 Legislature 
as authorization for the direct advertising for divorcee suits, in the form of letters sent 
largely outside the state of Florida. This practice seems to be continued by a few 
legal licensees in spite of the definite decision of our Florida Supreme Court in the 
ease of Givens v. Tampa Bar Association, 169 So., 744, holding clearly and correctly 
that the Legislative Act does not even purport to authorize thid unethical conduct. Ob- 
viously such conduct by a few is a reflection upon all of the lawyers of Florida. If 
anyone knows of any such offender there exists a clear duty to bring the facts to the 
attention of the officers of the State Association. 


But again, I refer to the fact that several lawyers whose records so far as I know 
have been without blemish have apparently failed to remember that Canon No. 27 
“recognizes no distinction between solicitation of business from the lay public or from 
other lawyers (see Opinion No. 36); but condemns both alike.” 


Certain other canons of ethics have lately been violated under such circumstances as 
to warrant the conclusion either that the seriousness of the conduct was not appreciated 
or the applicable canon of ethics was not known. All of this has operated as a suggestion 
that these possibly infectious practices should be abated in the embryonic stage, and 
in addition that the cure should be rendered more permanent by a frank and candid 
examination at some appropriate time of these basic rules of professional conduct with 
which none of us can be too familiar or have too consstantly in mind. 
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STATE ATTORNEYS CONFER WITH 
ATTORNEY GENERAL LANDIS 


Under the call of Cary D. Landis, At- 
torney General of Florida, State Attorneys 
and Assistant State Attorneys met in 
Tallahassee on January 15th and 16th. 
There was practically a 100 per cent at- 
tendanee and papers and discussions were 
had on the subjects appearing in the pro- 
gram hereinafter printed. 


Two Committees were appointed by the 
conference to report to the Attorney Gen- 
eral on the following matters: 


1. With reference to bringing about a 
repeal of the provisions of the Constitution 
and Laws of the State authorizing De Novo 
appeals from the Justice of the Peace 
Courts to the Cireuit Courts; 


2. To study expert witness fees in 
criminal cases. 


The following was the agenda of the 
meeting : 

OPENING ADDRESS: Cary D. Landis, 
Attorney General. 


Roy D. Stubbs, Ft. Myers: Allocation of 
Duties and Coordination of Work by State 
Attorneys and Assistant State Attorneys. 


DISCUSSION: Led by Llovi F. Boyle, 
Sanford; Julian C. Calhoun, Patatka, and 
Joseph Otto, Miami. 


J. Rex Farrior, Tampa: The Use of and 
Benefits Derived frem Section 10 of the 
Bill of Rights, Authorizing Filing of In- 
formations by State Attorneys in Cases 
of Felony, 


DISCUSSION: Led by Jas. M. Smith, 
Ocala; Hal Y. Maines, Lake Butler. and 
Dewey A. Dye, Bradenton. 


Murray Sams, DeLand: Cooperation of 
State Attorneys with the Committing Mag- 
istrate in the Exercise of the Committing 
Magistrate’s Jurisdiction. 


DISCUSSION: Led by Orion Parker, 


Jr., Tallahassee; and Arthur L. Auvill, 
Dade City. 


John H. Carter, Jr., Marianna: Need 
of a Law Authorizing Payment of Special 
Witness Fees to Experts in Criminal Cases 


and How Such Fees to be Determined and 
Allowed. 

DISCUSSION: Led by Phil O’Connell, 
West Palm Beach, and Henry L. Williford, 
Sarasota. 

G. A. Wooley, Miami: Cooperation with 
Federal Agents in Obtaining Information 
and in the Apprehension of Criminals, as 
well as Cooperation Generally in Law En- 
forcement. 

DISCUSSION: Led by Wm. A. Hal- 
lowes, Jacksonville; R. M. Huntley, Tampa, 
and Bryan Simpson, Jacksonville. 

ADDRESS: Dr. C. B. Pollard, Assoei- 
ate Professor of Chemistry, University of 
Florida, Gainesville: Scientifie Crime De- 
tection. 

J. C. Adkins, Gainesville: Finger Print- 
ing-Ballistie Experts and Other Devices to 
Aid in Crime Detection. 

DISCUSSION: Led by L. D. McRae, 
Chipley, and J. E. Salisbury, West Palm 
Beach. 

E. Dixie Beggs, Jr., Pensacola: The 
Pardon Problem—What Help and Assist- 
ance can be Given by the State Attor- 
neys to the Pardon Board in Discharging 
its full Duty to the State and to the Pris- 
oners. 

DISCUSSION: Led by Angus Sumner, 
Ft. Pierce; O. O. Edwards, Cross City, and 
J. L. Lester, Key West. 

L. Grady Burton: Aid in and Assistance 
of State Attorneys in Preparation of Ap- 
peals to the Supreme Court. 

DISCUSSION: Led by Chester B. Me- 
Mullen, Clearwater and Jno. G. Sawyer, 
Key West. 

J. W. Hunter, Tavares: Miscellaneous 
Problems Confronting Prosecuting Officers. 

DISCUSSION: Led by Murray Over- 
street, Kissimmee; A. K. Black, Lake City, 
and J. C. Rogers, Lakeland. 

Special Recommendations to the coming 
session of the Legislature, with reference 
to any proposed laws which might be help- 
ful to all State Attorneys in carrying on 
their program of law enforcement. 
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Convention Speaker 


FREDERICK H. STINCHFIELD 
President American Bar Association, 
will be 
the chief speaker on the program of the 
Florida State Bar Association at its annual 


convention in Miami, April 1, 2, and 3. 


They Tell Me That— 


J. P. Marchant, Lakeland attorney and 
newly elected member of the Legislature, 
was recently awarded the distinguished 
service medal by the Junior Chamber of 
Commerce for outstanding civie service 
during the year 1936. 


Elmer E. Hazard, prominent attorney of 
Jacksonville, received the 1936 dis- 
tinguished service award by the Junior 
Chamber of Commerce for his outstanding 
civie service during the year. 


Joe 8. Diver, prominent Jacksonville at- 
torney and an outstanding civie leader, has 
been elected for the twelfth consecutive 
year as president of the Boys Home Asso- 
ciation. 


Cody Fowler, past president of the 
Hillsborough County Bar Association, has 
recently been appointed as Attorney for 
the State Beverage Department. 


JACKSONVILLE BAR ISSUES 
PRETENTIOUS BOOKLET 


The Jacksonville Bar Association has is- 
sued a booklet containing the minimum fee 
pill, canon of ethics of the American Bar 
Association, list of members and other per- 
tinent data relating to its members and the 
Association. 


The booklet is bound in cloth and econ- 
tains 69 pages. 


CONVENTION DATES CHANGED 


After announcing the dates of the annual convention, President 
Twyman’s attention was called to the fact that Good Friday came 
within the period set and that Easter was at the end of the week. 
These facts had been entirely overlooked. 


After consulting with the Miami Committee, President Twyman 
has announced the new dates as April 1, 2 and 3. 


| 


FLORIDA LAW JOURNAL 83 


LOCAL BAR ASSOCIATIONS 


% 


Local Bars Meet ———_ 


JACKSONVILLE BAR 
Legal points involving the Florida Work- 
men’s Compensation Law, with Harry T. 
Gray as the speaker, was the subject of 
the Jacksonville Bar Association meeting 
held on January 14th. 


JACKSONVILLE BAR ASSOCIATION 

Russell L. Frink, active in legal circles 
in Florida for the past twelve years, was 
named President of the Jacksonville Bar 
Association at its annual meeting on Feb- 
ruary 4th. 

Other officers elected to serve with Mr. 
Frink, who was elevated to his new posi- 
tion from the secretaryship, were: Warren 
L, Jones, Secretary; Dean Boggs, Treas- 
urer and F. M. Holt, William F. Jeter and 
Charles R. Scott, members of the Executive 
Committee. 

Justice Fred H. Davis, of the Florida 
Supreme Court, was the honor guest of the 
Association. 


ST. PETERSBURG BAR 

The newly elected officers of the St. 
Petersburg Bar Association were formally 
installed at a dinner held on January 13th. 
Honor guests for the occasion were Cireuit 
Judges T, Frank Hobson, John I. Vining, 
John U. Bird, County Judge Jack: White, 
and State’s Attorney Chester B. McMullen. 


* posed new criminal code. 


FOURTEENTH CIRCUIT BAR 

The regular monthly meeting of the 
Fourteenth Cireuit Bar was held in 
Blountstown on February 2nd. 

The subject of the meeting was the pro- 
John M. Sapp, 
Panama City, B. L. Soloman, Marianna, 
and James N. Daniels, of Chipley, led the 
discussion. 


OSCEOLA COUNTY BAR 

The Osceola County Bar, with Ellis F. 
Davis, Kissimmee, presiding, met in St. 
Cloud on January 14th. The discussion 
centered around the adoption of a seale 
of minimum fees for law work and an in- 
vestigation of the unauthorized practice of 
the law. 


FIRST CIRCUIT BAR 
Judge Glenn Terrell, Justice of the Su- 
preme Court, was the guest of honor of 
the First Judicial Cireuit Bar at Pensa- 
cola on February 11th. 


PALM BEACH COUNTY BAR 
The Palm Beach County Bar Association 
met January 15th for their regular month- 
ly meeting. Committee appointments for 
the year were announced by President 
Manley P. Caldwell. 


— Changes in Law Firms ——— 


Swearingen, Wilson & Allen, of Bartow, 
have announced the withdrawal of W. P. 
Allen, who is now associated with the At- 
torney General of Florida. Bradley C. 
Wilson continues the practice of law under 
the name of Wilson & Swearingen. As- 
sociated with him is William B. Swearin- 
gen, the son of the late Senator John J. 
Swearingen. 


Webster G. Wallace has opened law of- 
fices in the Ingraham Building, Miami. 


Lawrence QO. Casey and Miller Walton 
have announced the addition to their firm 
of .Frank O. Spain under the firm name 
of Casey, Walton & Spain wth offices in 
the Congress Building, Miami. 


George T. Robertson, of Pensacola, who 
has been with the land title section of the 
resettlement administration of the Federal 
Government has resigned his position and 
opened offices for the general practice of 
law in St. Petersburg. 


’ 
: 


84 / FLORIDA LAW JOURNAL 


Wideman, Wardlaw & Caldwell, of West 
Palm Beach, have announced that Frank 
J. Wideman, recent Assistant Attorney 
General of the U. S., has rejoined his old 
firm and in addition to the West Palm 
Beach offices will maintain Washington 
offices at 822 Connecticut Avenue, giving 
special attention to Federal tax matters. 


Stafford Caldwell and Abe Aronvitz have 
announced the formation of a partnership 
under the firm name of Caldwell and Aron- 
vitz with offices in the Seybold Building, 
Miami. 


The firm of Sutton, Tillman & Reeves, 
ot Tampa, have announced the addition of 
W. Frank Hobbs as a member of the firm. 
The firm name will remain as at present. 


Walter A. Shelley and Charles W. 
Luther, of Daytona Beach, have announced 
partnership under the firm name of Shelley 
& Luther with offices in the Woolworth 
Building. 


Archie Harris and Ballard. Donnell, Pa- 


hokee attorneys, have announced the open-- 


ing of an office in Belle Glade under the 
firm name of Harris & Donnell. Offices 
will be maintained in both places. 


W. J. (Funie) Steed, of Kissimmee, 
former Representative in the Legislature 
and late candidate for Congress, has moved 
to Orlando where he has opened offices for 
the general practice of law. His brother, 
Arthur Steed, will remain in the Kissimmee 
office. 


Ray Selden, of Daytona Beach, has an- 
nounced the association with him of Wil- 
liam B. Bell. 


DADE COUNTY BAR ASSOCIATION 
RENEWS GROUP MEMBERSHIP 


The Dade County Bar, to the tune of 
226 members, joined the Florida State 
Bar Association in a body and sent their 
check for $798. 


This is a record for the other bars to 
shoot at. In addition to the group mem- 


bers there are a number who maintain in- 
dividual memberships from the Dade 
County Bar. 


MAKE HOTEL 
RESERVATIONS 
® 


Make your hotel res- 
ervations early. The 
Miami Biltmore Hotel 
announced that they 
only have a few rooms 
at the minimum rate. 
The policy will be first 
come, first serve. 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


JACKSONVILLE 
FLORIDA 
nee 
theater district. Every room an 


room with private bath,(no court) 
ice water, radio, fan 


bedroom and bath. Superior cuisine 
in Carling Grill, and in the Tavern. 


All Outside Rooms---No Court 
Circulating Ice Water in every room 


77 Rooms-- Single with Private Bath $2.00 
44 Rooms - $2.50 55 Rooms - $3.00 
66 Rooms - $3.50 23 Rooms - $4.00 
11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 
Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly and Monthly Retes 


A Robert R. Meyer Hotel 
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Trust Department 
of the Bank 
acts as Executor ox Administrator of Cstales, and 
nenders all forms of Trust 
and conporalions 

The protection of the rightvof.and proper 
cooperation swith the Members of the Bar 
are fundamental elements of lhe policy 

four Trust Department 


Horida Vice Presidentand Trust Officer 
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PAE ONVILLE 


The GEORGE WASHINGTON 


300 Rooms with Shower and Bath 


GARAGE in direct connection with lobby 
RATES from $2.50 - JAN., FEB, MAR. from $3.00 


The MAYFLOWER 


300 Rooms with Bath and Shower 
Famed for its hospitality and favored alike 
by Winter Visitors and Commescial Travelers 
eeeRadio « e GARAGE adjoining 


RATES from $2.00 » JAN., FEB., MAR. $2.50 


The 
125 Rooms « « « « « Baths 
You'll be pleased with its convenience, cor- 
and service. Moderate prices prevail. 
GARAGE directly connected. 
RATES from $1.00 - JAN., MAR.$1.50 —Letend S. Turner- 


[Wes t ALM 


The GEORGE 
WASHINGTON 
200 Rooms with Bath and Showers 


Open all the Year = Radio and every 
modern convenience and service for 
summer and winter comfort « « 


RATES from $2.50 - JAN., FEB., MAR. $3.00 


W% Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL MANAGEMENT 
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We'd Just As Soon Do Without Rudders On 
Our Boats As Do Without Shepard’s Citations 
v 


Whether your business is Fishing or “Fishing for Cases,” you 
undoubtedly will have to know how to run a case or statute 
down to date with the least expenditure of time and effort. 


Few lawyers realize how many of the comforts, and safe- 
guards of modern legal research have been made possible 
by the Shepard services. They connect with and supple- 


ment constitutions, codes, laws, statutes, digests, encyclo- 
pedias, reports, law reviews, legal periodicals, selected cases, 
text books, charters, ordinances, and court rules. 


Furthermore, each subscriber is able to do his work with a 
clear trend of thought—he doesn't have to wonder about 
the history or value of his case or statute. Shepard does 
this for him. It is accurate and up to date! And, he is free 
for other important work. 


Shepard will positively increase the capacity of every law- 
yer. Here is one purchase that enriches the entire lifetime 
of your library. 


v 


SHEPARD’S CITATIONS 


The Frank Shepard Company 
76-88 Lafayette Street 
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Finest Thing of Its Kind...” 


ENCYCLOPEDIC DIGEST 
OF THE FLORIDA REPORTS 


KEPT TO DATE BY CUMULATIVE POCKET PARTS 


A Florida “Life-Time” Digest that digests every 
ease, aS well as those Federal cases that relate to the Florida Law 


The Digest purchased from you is the finest thing of 
its kind I have ever seen. 


I am simply delighted with 
my set. 


R. R. Saunders 
Ft. Lauderdale 


15 Volumes and Current Pocket Parts 


@ Write for Testimonial 
Booklet, price and 
eonvenient terms 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 


Law Book Publishers 
Atlanta, Georgia 


SERVING THE LEGAL PROFESSION SINCE 1908 
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